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APRIL SiniNflS OF THE ITU. COURT. 
Griffith C.J., Cooper and Real J J. 

R. r. AH LIN. 

6th April, 1897. 
The Sale ami Use of Poisons Act 1891 (55 T7c'., 
A (J. 31), s, 13 — Sale of opium to ahorujinal — 
Opium charcoal — Appeal on ground of wrongful 
admission of evidence— Costs — Crown success- 
fully supportimj conviction before justices on a 
criminal charge. 

The substance commonly called " opium charcoal" held to 
be opium within the meaning of s. 13 of The Sale and 
Use of Poiitons Act, 1891. 

On the hearing of a complaint before justices, evidence of 
a conversation with a witness was wrongly admitted. 
The witness herself deposed to the facts stated in the 
conversation. The defendant was convicted. An order 
WW to quash the conviction on the ground of wrongful 
admission of evidence was discharged. 

Irving v. Gagliardi (6 Q.L.J. 200) followed. 

Costs not allowed to the Crown successfully resisting an 
appeal from a conviction before justices on a distinctly 
criminal charge. 

Application on behalf of Ah Lin to make abso- 
lute an order nisi to quash a conviction before 
justices, under s. 18 of The Sale and Use of Poisoiis 
Act J 1891, on the grounds — 

1. That aboriginal witnesses in the case had 
not been properly sworn on the voir dire before 
giving evidence. 

2. That evidence had been improperly admitted 
by the justices ; and 

8. That there was no evidence as to the sale of 
opium within the meaning of s. 18 of The Sale and 
Vse of Poisons Act, 1891, 



Ah Lin, a Chinaman, was convicted before 
justices at Windorah, under s. 18 of the Act 65 
Vic, No. 28, with unlawfully supplying opium to 
an aboriginal, and appealed from that conviction 
on the grounds above stated. In answer to the 
third ground of appeal, the convicting justices 
filed an affidavit setting that the provisions of the 
Act had been complied with. All the other 
material facts appear in the judgment of the 
learned Chief Justice. 

Lilley moved the rule absolute. 

Woolcock, for the Crown, showed cause. 

Lillet/ : It is quite clear that evidence was 
wrongly admitted by the justices, and on the 
most material point in the case, and the 
appellant submits that the whole finding was 
vitiated by that wrongful admission. 

Eeal J. referred to Irving v. Gagliardi (6 Q.L.J. 
155). 

Lilley : The appellant further submits that 
there is no evidence of the sale of " opium." 
What was sold was " opium charcoal," and there 
was no evidence before the justices that '' charcoal 
opium" contained opium, nor could they take 
judicial notice of such a fact, if they were aware 
of it. The offence created by s. 18 refers to the 
sale of opium, and the Act makes a distinction 
between opium and other preparations of the poppy. 
Apart from the affidavit of the justices, the 
depositions do not show that the evidence of the 
aboriginal witnesses was properly taken. 

Heal J. referred to Pharmaceutical Society of 
Great Britain v, Armson, (1894) 2 Q.B. 720. 
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Woolcock : The question of the binding of the 
witnesses to tell the troth is settled by the affi- 
davit of the justices, but, apart from the affidavit, 
the depositions themselves show a compliance with 
the law. The admission of hearsay evidence in 
this case is not sufficient ground for quashing the 
conviction, as all the facts were also proved by 
admissible evidence (Irving v. Gagliardi, 6 Q.L.J. 
166;). "Opium charcoal" is opium within the 
meaning of s. 18. Moreover, as the witnesses 
spoke of the thing sold as " opium," there was 
evidence of a sale of opium. 

Griffith C.J. : To the objection that it does 
not appear by the depositions that the aboriginal 
witnesses called in support of the complaint were 
properly examined on the voir dire before giving 
evidence, there are two answers. The depositions 
themselves sufficiently show, I think, that all 
requisite preliminaries were complied with, but the 
affidavits show clearly that that was so. As to the 
point that inadmissible evidence was admitted, it 
appears that the constable said to Maria, " Who 
supplied you with the opium?" and she said, 
" Ah Lin." She was called as a witness, and said 
that Ah Lin supplied her. Strictly speaking, the 
evidence of the conversation was inadmissible; 
but this Court has held in the case of Irnng v. 
Gagliardi (6 Q.L.J. 166), following old New South 
Wales cases, that the erroneous admission of 
immaterial evidence does not affect a conviction* 
As to the third point — that there was no evidence 
that opium was supplied — a substance was produced 
to the bench which had been supplied to Maria. 
The magistrates had it before them. The witnesses 
spoke of it as opium, as opium charcoal, and as 
charcoal opium ; and I should be disposed to say 
that they understood it to be a substance well 
known in many parts of Australia, as mentioned 
by my brother Cooper, namely, opium which has 
been once smoked — the condensed fumes of opium 
left in the pipe after smoking. That is known as 
opium charcoal or charcoal opium. The question 
is whether that is opium within the meaning of 
the Act. It may be that for the purpose of some 
Acts— as, for instance, the Customs Acts — it is not 



opium, but it does not follow that it is not opium 
for the purposes of this Act. I think that the 
justices were entitled to use their general knowledge 
as to what charcoal opium is in deciding whether 
it is opium or not. I should think the test is this— 
If the opium has undergone such a process that it 
has ceased to have the distinctive character of opium, 
a man cannot be convicted under this Act of supply- 
ing it. If it has not undergone any process that 
entirely destroys its distinctive character as opium, 
he may be convicted, whether it is mixed with 
anything else or not. Now, I do not feel bound 
to pretend that I do not know anything that I do 
know, and, having the knowledge that I think I 
have — though I may be wrong — I think I can say 
that what is called charcoal opium, or opium 
charcoal, certainly has not lost its distinctive 
character as opium. Although it has been once 
burned, and does not any longer possess all the 
qualities that the original possessed, still it 
possesses sufficient of them to be opium. I 
should be disposed to call it partially-destroyed 
opium — opium which has been partially destroyed 
or burned by fire. Therefore, I think that the 
evidence shows that the defendant did supply an 
aboriginal with opium. The conviction is there- 
fore right, and the rule should be discharged. 

Cooper J. : I concur. 

Real J. : I concur. i 

Woolcock, on behalf of the Crown, asked for 
costs. 

Griffith C.J. : This is in the. nature of a 
criminal charge — a distinctly criminal charge. 
The prosecution was undertaken by the police for 
an offence which is distinctly a criminal offence, 
and punishable criminally. In proceedings of 
that kind, the Crown does not ordinarily ask for 
costs. 

WooUock: Of course we have been brought here 
by the defendant. Costs have been given against 
the Crown in similar cases. 

Griffith C.J. : At one time it was the general 
rule that the Crown never received or paid costs 
in criminal cases or cases of a criminal nature, 
although in later cases the rule has not been so 
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strictly followed, particularly in cases which, 
although formally of a criminal nature, involve 
the civil rights of parties. In this case, the 
Crown was representing the whole of the com- 
munity, and it was a distinctly criminal charge. 
For these reasons we are not disposed, in this case, 
to allow costs. 

Rule discharged without costs. 
Solicitor for appellant : J. F, Fitzgerald , 
Solicitor for respondent ; J. Howard Oill, Croxm 
Solicitor, 



APRIL SITTIN08 OF THE FULL COURT. 
Griffith, C.J., Cooper and Real, JJ. 

EATON V, CALEDONIAN UNITED AND NEW ZEALAND 
O.M. COY., LTD. 

4 7th April, 1897. 

Mines JieguUition Act of 1889(^53 Vic.,No. 1), m. 18, 
26 — Pemon killed in a mine — Bight to recover 
compensation — Person entitled to sue — Personal 
representatives — Accident in a m,ine — Neglect. 

The words " personal representatives" in s. 26 of The Mines 
Regulation Act of 1889 mean legal personal represent- 
atives, and no person other than the executor or 
administrator of the person killed can recover compen- 
sation under that section. 

Per citriam. — Any event out of the ordinary course 
happening in a mine which itself causes or is likely to 
cause injury is an *• accident " within the meaning 
of s. 18of that Act. 

Appeal from a decision of Miller D.C.J. 
directing judgment to be entered for defendants in 
an action in which Esther Eaton claimed compen- 
sation from the Caledonian and New Zealand 
United Gold Mining Co., Ltd., for the death of 
her son Alfred Eaton. 

Alfred Eaton lost his life under the circum- 
stances appearing in the judgment of the learned 
Chief Justice. The plaintiff, who was the mother 
of the deceased, brought an action in the District 
at Gympie for compensation under s. 26 of llie 
Mines Regulation Act of 1889. The ^defendants 
relied in the District Court on two grounds of 



defence (1) that the plaintiff was not a person ^ - 7/ 
entitled to sue under s. 26 ; and (2) that there was ^^^ ^J^SK^J 
no evidence that Eaton's death arose from a^C'T^ ^ 
accident in the mine. The learned District CourW S.^ 'T 
Judge found that the plaintiff was entitled to sue, *S^^ 
but that there was no evidence that the death was"" 
caused by an accident, and directed judgment to CJ\^^ 
be entered for the defendants. The plaintiff '^r 



appealed. 
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All the material facts appear in the judgment of /ly^^ 

the learned Chief Justice. JJ^/PCJ^ 

Liliey and Macgregor for appellant. /^ 

Feez and Woolcock for respondents. 'i 

lAlley : On the facts there was imdoubtedly an 
accident in the mine, and therefore prima facie 
evidence of negligence on the part of the defend- 
ants. The Act makes mineowners insurers of the 
limbs and lives of their employes. On these 
points he cited Kay v. Ironstone Hill Lead G,M. 
Co., (2 V.L.K. (L.) 148), Gibbs v. Great WesUm 
Railway Go. (12 Q.B.D. 208), Smith v. Baker d Sons 
(1891, A.C. 825), TJie Annot Lyle (11 P.D. 114), 
The Indus (12 P.D. 46), The Merchant Prince (1892 
P. 179), Scott V. London and St. Catherine Docks 
Co. (18 L.T. (N.S.) 148). 

Further, the plaintiff was a person entitled to 
sue, as '* personal representatives'' in s. 26 does not 
mean only legal personal representatives. On this 
point he cited Kay v. Ironstone Hill G.M, Co. 
(ubi sup.). Be Parker's Ti-usts (1894 1 Oh. 707), 
Walker and Elgood on Executors p. 148, Ann. 
Pract. 865, Re Masonic Co. v. General Life Assur- 
ance Co. (82 Ch.D. 878), Foster v. Bates (12 M. & 
W. 226). 

Griffith C.J. referred to Re Ellis (24 Beav. 
426), Be Watson (19 Q.B.D. 284), Horner v. 
Horner (28 L.J. (Ch.) 10). 

Feez: There was no evidence that the death 
resulted from any accident in the mine, although 
there was evidence of an accident. Personal 
representatives means legal personal representa- 
tives. He cited R. v. Judge of City of London 
Court (1892 1 Q.B. 278, 290), Phillips v. Hartley 
(8 C. & P. 121), Williams on Executors, p. 842. 
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Lilley referred to McCaskey on ExectUorSj p. 89. 

Gbitfith C.J. : This is an action brought by 
the plaintiff as the mother of a man named Alfred 
Eaton, who was a miner employed in the defend- 
ants' mine, where he was killed. She sues, or 
claims to sue, under s. 26 of Tlie Mines Ilegulation 
Act* of 1889 y which provides : "If any person 
employed in a mine suffers injury in person, or is 
lolled owing to the negligence of the owner of such 
mine or his agent or agents as defined by this 
Act, the persons injured or his personal represent- 
atives, or the personal representatives of the person 
so killed, may recover from the owner of such 
mine compensation by way of damages as for a 
tort committed by such owner." Now, it appears 
that the plaintiff is not the administratrix or the 
executrix of the deceased man, and it was objected 
at the trial in the District Court that she was not 
entitled to sue. The learned judge was of a 
different opinion, and refused to stop the case on 
that ground. We have, therefore to determine 
what is meant by the words '' personal representa- 
tives. * * There is no ^oubt that the term * * personal 
representatives " prima facte means a man's legal 
personal representative— that is, a person clothed 
with authority by the grant of probate or adminis- 
tration ; but that construction may be displaced by 
the context. The context in this case supports 
rather than displaces the construction. The 
words used are " the person injured or his personal 
representatives " in one branch of the section, and 
''the personal representatives of the person so 
killed" in the other. The first branch of the 
section clearly means that the person injured 
may recover damages for his injury, and 
that if he dies his personal representatives may 
recover them. That can only mean personal 
representatives in the ordinary sense — the persons 
who stand in his shoes and are entitled to recover 
the damages that he would have been entitled to 
recover if he had survived. There is no 
reason why the same construction should not 
be given to the same words in the second 
branch of the section. That is fatal to the 
right of the plaintiff to bring this action. She 



is not the personal representative of the person 
injured. 

What I have said is enough to dispose of the 
case. But as this was not the main ground on 
which the appeal was brought, and as the other 
question has been fully argued, I think the Court 
is justified in expressing an opinion upon it. The 
facts were that Eaton, the deceased, went down 
the shaft of the mine in a cage. He was heard 
speaking on his way down the shaft when he 
passed a level in which one of the witnesses 
was working. About the time that the cage got 
to the bottom of the shaft, a witness standing in a 
higher level heard screams. Shortly afterwards, 
Eaton was found dead in a lower level at the bottom 
of the shaft, lying partly in and partly out of the 
cage. His legs were in the cage and his body was 
in the level. Two of the vertebrae in his neck were 
broken, and there were bruises upon his shoulders. 
The learned District Court Judge found as a fact 
that the deceased met his death fr«m an injury 
apparently caused by a blow,but he found that there 
was no evidence as to what caused the blow, or to 
show that it was by the occurrence of any accident 
in or on the defendant company's mine. That 
finding raises the question which was the real 
foundation of this appeal — viz., what is the con- 
struction of s. 18 of the Act, which provides 
'^ that the occurrence of any accident in or on a 
mine shall be prima facie evidence of negligence on 
the part of the owner and manager." Section 26, 
it will be observed, lays down the rule of liability, 
while s. 18 lays down a rule of evidence. That 
section provides that the occurrence of an accident 
in or on a mine shall be prima facis evidence of 
negligence on the part of the owner and manager. 
It was contended for the defendants that in this 
case there was no evidence that the death of the 
deceased was caused by an accident, and the 
learned judge was of that opinion. The first 
question is. What is the meaning of the term 
''accident" as used in that section ? Reference was 
made to another section — s. 16 — which uses the 
expression " accident attended with serious injury 
to any person," and it was suggested that an 
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accident was one thing and an injury resulting 
from an accident was another. In one sense, 
perhaps, that may be true ; for certain purposes, 
no doubt, it is ; but I apprehend that the ordinary 
meaning of ''accident*' is an event out of the 
ordinary course, likely to be or actually injurious. 
That, I think, is the sense in which the word 
** accident " is used ordinarily, and I do not see 
any reason why it should not be so read in this 
section. If that is a correct definition or an 
approximately correct definition, can it be said 
that the finding of a man in tbe level of a mine 
with his neck broken, and with bruises upon his 
shoulders, did not show that an event out of the 
ordinary course had occurred in the mine? Of 
course it did, if the question is put in that form. 
There undoubtedly was an accident. At the 
same time the death was not the whole of 
the accident. The accident, I should say, included 
both the cause and the re&ult. An event out of 
the ordinary course resulted in breaking the 
deceased's neck — that was the accident. If that 
is so, then in this case there was an accident in 
the mine, and that accident in one sense was the 
death, and in another sense was the cause of the 
death. For the purpose of the construction of 
this section I think it is immaterial in which of 
these two senses the term is used. There was an 
accident, and the man died from it. If it is said 
that an accident might occur in a mine or on a mine, 
that could not possibly arise from negligence on 
the part of the owner or manager, and so that 
this construction of the section might lead to an 
absurdity, I think there are two answers. One is 
that the words '' accident in or on a mint " may 
be construed to mean an accident having some 
relation to the business of the mine, and not a 
mere event that physically happens on the surface 
or in it, but perfectly irrespective of its being a 
mine, and which might have happened anywhere 
else, and to which the circumstance that it happens 
in or on a mine has no relevance. That is one 
answer. The other is this— which perhaps, after 
all, is only another way of regarding the same 
facts. In a case of that kind the evidence to show 



the nature of the accident which happened would 
at the same time negative the presumption of 
negligence arising from the occurrence * of the 
accident. In the present case I think it is clear 
that there was an accident in the mine. It was 
iheTQtoTQ prima facie evidence of negligence on the 
part of the owner. It is said that that is very 
hard upon mineowners. Perhaps that is so, but 
the object of the Act is perfectly plain. It is not 
necessary to refer to its provisions at length. The 
Act contains no preamble,but it contains most ample , 
even minute, directions as to the precautions to 
be taken for the safety of persons employed 
as miners ; and any violation of those provisions 
is an offence against the Act. Some of them 
may appear even trivial, but any violation of them 
is an offence, and the manager is responsible 
criminally, in the sense that he may be fined 
summarily, and he may be liable to even more 
serious punishment if grave consequences occur 
from the violation. Such being the intention, it 
is not surprising that the provisions are somewhat 
stringent. It was suggested in argument that these . 
provisions put the mineowner almost in the position 
of an insurer. I am disposed to think that the 
Act does put the mineowner in the position that 
he insures the persons who are working in the 
mine that they shall not suffer any injury from his 
carelessness or the carelessness of his agents ; and 
it says that if any injury is suffered from an acci- 
dent occurring in the mine he shall com- 
pensate them, unless he can show that the 
accident did not occur from any negligence on 
his part or on the part of his agent. That is 
not unlike the liability in the case of the 
shipowner who gives a bill of lading. He under- 
takes to carry the goods safely, subject to certain 
exceptions. The burden of proving any of the 
exceptions lies upon him. So in this case the 
burden of proof of the cause of the accident, when 
the fact has been once established, lies upon the 
mineowner, who has to show that it was not 
through any negligence on his part or on the part 
of his agent. He may, of course, do so by showir 
that it arose from via nuijor, in which case it wo 
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not be from his negligence. The occurrence of this 
accident was, therefore, prima jacie evidence of 
negligence on the part of the owner. If the 
accident had been such that it could not under any 
circumstances be attributed to negligence on the 
part of the owner or his agents, it would be other- 
wise. But in this case it is quite clear that death 
might have been caused in various ways by care- 
lessness in the manipulation of the cage. There 
being then prima facie evidence of negligence, the 
next question is, What conclusion should be drawn 
from it ? Does the Act mean that it is enough to 
go to the jury, if the case is tried by a jury, or 
does it mean that if no other evidence is given 
negligence ought to be inferred ? I am inclined 
to think that the analogy of the rule in collision 
cases was intended to apply. When it is laid 
down that certain facts shall be pri^/M facts 
evidence of negligence, I think that means that if 
no more evidence is adduced negligence ought to 
be inferred. For these reasons, on the merits of 
this case, I think that there was prima facie 
evidence of negligence on the part of the owners, 
causing the death of Eaton, and that if there were 
no more in the case judgment ought to be given 
for the plaintiff. On the other ground, however, 
the appeal must fail. 

CooPEB J. : I am of the same opinion, for the 
same reasons. 

Real J. : I am of the same opinion, for the 
same reasons. 

Gbiffith C.J. : Under the circumstances, we 
think there should be no costs. The appeal will, 
therefore, be dismissed without costs. There was 
another point to which I did not refer. We were 
reminded that, although the plaintiff was not yet 
administratrix, she could obtain a grant of adminis- 
tration, and we were asked to make an order which 
would have the effect of adjourning the trial to allow 
her to do so. It is extremely doubtful whether that 
could be done, and still more doubtful whether it 
-^nuld be done after j udgment . But, even if we have 
' power, we do not feel justified in exercising 
Ve have intentionally refrained from saying 
ag about the measure of damages. 



Solicitors for appellant : Tozei'f Gonwell & Tozer. 
Solicitors for respondent : G. V. Hellicar, 



APRIL SITTINGS OF THE FULL COURT. 
Griffith C.J., Coopes and Real JJ. 

THE QUEEK (ON THE RELATION OF SMITH) V, TILSTON. 

8th April, 1897. 
Licensing Act of 1885 (49 Vic,, No. 18), ss. 30^ 
68 — Application for permission to keep open a 
second bar on application for transfer of license 
— Certiorari. 

An application lor leave to keep open a second bar can only 
be made on an application for an original license, or 
an application for renewal of a license. 

Circumstances under which a certiorari may be claimed ex 
debito jmtitia discussed. 

Appeal from a decision of Chubb J. granting a 
writ of ceitiorari directed to the Justices of the 
Licensing Bench ot Thursday Island, to bring up 
a certificate granted by them and quashing the 
certificate so far as it permitted the appellant to 
keep open a second bar in his hotel at Thursday 
Island. 

The Licensing Justices of Thursday Island had« 
on an application for the transfer of a license of 
an hotel to the appellant James Doyle, granted 
him permission to keep open a second bar in the 
hotel. The position of the second bar in the hotel 
was at some distance from the original bar, 
and in another street, being connected with the 
hotel by a long passage, and was immediately 
opposite to a rival hotel, the proprietor of which 
(bmith) opposed before the Licensing Bench the 
application for the second bar. The appellant 
filed with the Clerk of Petty Sessions, before 
making application to the justices, a plan 
showing the position of the proposed st^cond 
bar, but that position was not specified in the 
advertised notices of the intention to apply, 
bmith obtained from Chubb J., at Townsville, a 
rule nisi, returnable before himself, for a writ of 
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certiorari to direct the Licensing Justices to bring 
up the certificate for the permit for the second bar. 
On the motion to make the rule nisi absolute, the 
learned judge delivered judgment as follows : — 

Ohubb J : I have come to the conclusion 
— I confess with some reluctance (having re- 
gard to the facts of this case) — that the 
rule must be made absolute. Five objections have 
been taken to the license for the second bar. As 
to the first, I am of opinion that an intending 
transferee of a license is, on the proper construction 
of The Licensing Act of 1885, ss. 28 and 81, 
Schedule 4; Forms 1, 8, Schedule 6; Form 1, 
Schedule 7; Form 1 and s. 68, — an " applicant for 
a licensed victualler's license '' within the meaning 
of s. 80, and is, therefore, competent to apply for 
a second bar for the sale of liquor upon his 
application for the transfer of the original license. 
On an application for a second bar, objection 5, of 
s. 41, *' that the reasonable requirements of the 
residents in or travellers through the neighbour- 
hood do not justify the granting of the license 
applied for," is, I think, open to objectors ; and in 
fact it was taken by them here and considered and 
determined by the Licensing Authority. 

I do not think there is anything in the second 
objection. To hold that a license for a second bar or 
counter in a house already licensed cannot be granted 
unless the bar or counter is actually completed 
and ready for use would be, I think, unreasonable. 
The more reasonable view to take, I think (in the 
abs^ce of any express prohibition in the Statute), 
is that, provided the conditions prescribed are 
complied with, authority for the bar may be 
granted. The New Zealand case, B. v. Newmarket 
Licensing Committee (5 N.Z.L.B. 421), is an 
authority only that a license will not be granted 
for an hotel not in existence— quite a different 
case. Here the hotel is in existence and licensed, 
and permission for a second bar is merely an 
extension of or an addition to the original license. 
The two cases are clearly distinguishable. 

The third objection must, I think, also fail. 
Whether the second bar as authorised was or was 
not on the licensed premises was a question of fact 
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to be determined by the Licensing Authority. The^3?*'>^<P^ 
justices have local knowledge, and they have 
determined the question. To enable this Court to , 
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review and set aside a finding of fact by thc/^^^ 
Licensing Authority it must be shown that the ^^^^>i 
finding was an unreasonable one. (Neiglibour v. ^ ^^'^ 
Moore, 4 Q.L.J., p. 149.) I do not think it was. /^2S^ 
On the evidence as it stands I should have decided ^^f^^^ 
the same way. J2J2^ 

I pass to the fifth objection, which I think ^ 
is not a ground for certiorari. The pro- w^^ 
hibition in s. 68 is against " keeping open" the «^^^ 
bar unless the place approved for it is specified on ^^ 
the license. This provision, I think, is intended jOpia' 
merely as a fiscal regulation £o protect the revenue, fMAf£Lj 
and protection in the form of a penalty for non- • ^-^_* 
observance is provided by sub-sec. 8. By sub-sec. ---' 
4 the licensee need not, unless he think fit, keep 
the bar open. Further, I see nothing in the Act 
to prevent the Licensing Authority even now, if it 
is imperative, from amending the endorsement by 
inserting the place approved of. 

On the fourth ground, however, I think, 
the Bule must go. I think, having regard 
to the nature of the liquor traffic, the sale 
of intoxicants, the abuse of which may injuri- 
ously affect the public health and welfare, I 
must assume that Parliament intended the pro- 
visions of s. 80 to be strictly complied with. 
A notice and its form to be published is prescribed 
by s. 28 (h), 80, 81 (1), the object of which is to 
enable all persons entitled to object to know what 
the application is for. The situation of the bar 
may make a great deal of difference in considering 
the fifth objection in s. 41, and I think, therefore, 
that the specifying in the notice of the situation 
of the proposed bar is not a mere direction or 
instruction to be observed or not by the applicant, 
or dispensed with by the Licensing Authority. A 
license under the Act is a privilege in the nature 
of a monopoly, and Acts of this character are 
always strictly construed. No public inconvenience 
or injustice will ensue in this case from insisting 
on a compliance with the section. It is entire!^ 
within the power of the applicant to comply w 
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it, and his license in that respect does not depend 
on the act of a third person as was the case in 
Thmnpson y. Harvey^ (4 H. & N., 254). JuR.y. 
Kelly (8 Q.L.J. 158), the Full Court held that the 
notice of a local option poll to ratepayers under 
8. 116 of this same Act was imperative, following 
R. Yaldwyn (8 Q.L.J. 144). It is true that the 
objector from the plans and specifications lodged 
knew the situation of the proposed bar, and was, 
therefore, not in any way taken by surprise, and 
that the whole question was gone into before the 
Licensing Authority ; but I do not think that 
makes any difference. He is not by that 
disentitled to maintain this objection, and it goes 
to the very root of the matter, to the jurisdiction 
of the Licensing Authority, to hear the application. 
In the certificate of transfer (Schedule 7, Form 1), 
the chairman has to certify to the '' requisite 
notices " having been proved. What are the 
"requisite notices" on a transfer? Why, the 
notices required by s. 81. If these notices are 
imperative, as I think they are, why not the notice 
required by s. 80 ? I can see no difference 
between them. The order will therefore be made 
absolute against all the respondents, but with costs 
only against the respondent Doyle. The order 
will be to bring up the certificate of transfer, and 
on its being brought up that so much of the 
certificate as authorises the second bar be quashed 
without further order. The certificate will then, 
as amended, be returned to the respondent. 

Feez and Kingsbury for appellant. 

Feez\ The section of the Act under which 
an application for a second bar is made is s. 80, 
and the appellant submits that a liberal construction 
should be given to that section. The application 
spoken of in that section means all the .papers lodged 
with the Clerk of Petty Sessions in support of the 
application, and is not confined to the notice of 
intention to apply, and the papers lodged included 
a plan showing the exact position of the proposed 
new bar. The words in Form 1 of the 4th 
Schedule, as to specifying the position of a second 
ar, are merely directory and not mandatory words. 

rovided the Licensing Bench are informed by the 



papers lodged with the Clerk of Petty Sessions of 
the position of the second bar, the applicant need 
give no further information as to its position to the 
public, and where the application is made on a 
renewal of a license no advertisement at all is 
necessary. The appellant also questions the right 
of the relator to apply for a certiorari^ and submits 
that he is not a person aggrieved. Finally, the grant 
of a writ of certiorari is in the discretion of the 
Court, and where, as in the present case, the person 
complaining was fully cognizant of all the facts 
and actually appeared before the Licensing Court 
and opposed the application, and where the case 
has been decided by the justices on the merits, this 
Court will not grant a writ of certiorari on a mere 
formal defect. 

He cited McLeod v. Hay (5 N.Z. L.R. 481), R. 
V. Justices of Penkriilge (61 L.J. N.S. (M.C.) 
182), Re Licensiny Justices of Wdipaira (7 N.Z. 
L.R. 785), Hamilton v. Eraser (5 N.Z. L.R. 1), R. 
V. Justices of Over Darwen (89 L.T. (N.S.) 444), R. 
V. Justices of South Holland (8 A. & E. 429), R. 
V. Xewhorouyh (L.R. 4 Q.B. 585.) 

Kinyshury : Under Tlie Licensing Act of 1885 y 
the phraseology of which is very inaccurate, there 
are really only four kinds of licenses (s. 28), of 
which leave to keep open a second bar is not one. 
That leave is merely a liberty grantable in the 
discretion of the Licensing Bench, similar in its 
nature to booth licenses and licenses for special 
districts or temporary premises, which are not 
among the licenses specified in s. 28. In Southern . 
Queensland it is the practice to allow such dis- 
cretionary liberties, or inferior licenses, to be 
applied for at any time, and without notice other 
than the papers filed in the office of the 
Clerk of Petty Sessions. The leave to keep 
open a second bar may be endorsed on the 
license, and it is no more necessary to indi- 
cate in the body of the original license the 
position of a second bar proposed to be opened, than 
it would be necessary to insert particulars of addi- 
tional bedrooms added to the house after the 
grant of the license. The licensing justices haye 
power to interpret the Act on minor points, and 
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it was in iheir discretion to decide whether the 
application of the appellant complied with the 
letter and the spirit of the Act. There was no 
attempt on the appellant's part to evade the law, 
as he could have sold liquor in the room in ques- 
tion without a license without using it as a bar. 
He cited R, v. Eatf^es (1 Q.B.D. 207),/^. v. Justices of 
Hampshire (44 J.P. 72), H. v. Smith (15 L.T. 178). 

LUley, for the respondent (the relator) : The 
respondent submits, first, that the leave to keep 
open a second bar cannot be granted on the 
transfer of a licence; and, secondly, that if it 
could be granted on a transfer proper notice of the 
application was not given. On the first point the 
respondent relies upon the terms of s. 28, and on 
the second point on the arguments of the learned 
judge in the Court below. 

Bi&AJL J. referred to Calder v. Lewis (7 Q.L.J. 
169). 

Lilley : As to the Court's discretion to grant a 
certiorari^ the respondent submits that he is per- 
sonally actually aggrieved, and not a stranger, a::d 
is entitled to the writ ex dehito justitioi, 

Griffith C.J.: This is an appeal from a 

decision of Chubb J., granting a certiorari to 

quash so much of a certificate given by the 

licensing authority at Thursday Island on an 

application for a transfer of a license as authorised 

the transferee to keep open a second bar. The 

learned judge was of opinion that a person 

desiring to become the transferee of a license, is 

an applicant within the meaning of s. 80, and 

as such applicant is entitled to apply for leave to 

keep open a second bar, but is bound to give the 

same notices as to the second bar as if he were 

an original applicant. But he held that in this 

case the applicant had failed to do so. Another 

objection taken before the learned judge, to which 

he did not accede, was as I understand it, that a 

person applying for a transfer is not an applicant 

at all within the meaning of s. 80. That, of 

course, was a preliminary point arising before the 

other. 

The only sections relating to two bars are 
ss. 30 and 68. S. 80 provides that " when an 



applicant for a licensed victualler's license or for 
the renewal of a licensed victualler's license 
desires to keep open in his licensed premises more 
than one bar or counter for the sale of liquor he 
shall state that fact in his application,' and so on. 
S. 68 provides that " no licensed victualler shall 
keep open upon his licensed premises more than 
one such bar or place unless he is licensed so to 
do, and then only in the places approved by the 
licensing authority and specified in the license." 
It appears therefore that a second bar was con- 
sidered by the Legislature to be a matter of some 
importance, of so much importance that its 
situation must be described in the license itself. 
Accordingly, referring to the Forms in the Schedule 
to the Act, we find that the Form of a license 
contains a direction to specify the situation of the 
second bar, which would be of importance if the 
holder of the license were prosecuted for a violation 
of s. 68. 

It appears, further, that actual licenses which 
are issued by the Treasurer, are issued only 
on two occasions, one being on the first 
application for a license for a new house, and the 
other on the renewal of an existing license. In 
both these cases it is prescribed that the forms of 
application and notices of application shall contain 
certain particulars, and in the event of the 
applicant desiring to have more than one bar, he 
is required to set out that fact in his application, 
and describe the position of the second bar. If 
the application is granted, it will be followed by 
the issue of a license, and the facts necessary to 
be stated in the license as to the bar wiU be con- 
tained in the application. Then, turning to s. 80, 
we find that it refers to the two occasions on 
which licenses are issued, and no other — that is to 
say, applications for a licensed victualler's license 
and applications for the renewal of a licensed 
victualler's license — and it provides that on those 
two occasions permission may be given to open a 
second bar. It contains no provision for such an 
application being made at any other time. No 
doubt the Legislature could have provided that it 
might be granted at any time and by a singlie 
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magistrate, or might have made any other provi- 
sion that it thought fit ; but, as a matter of fact, 
the Legislature has only provided that the 
application may be made on two occasions, being 
the only two occasions on which licenses in which, 
as already pointed out, the fact and the situation of 
the bar must be specified, are issued by the Treasurer. 
The conclusion I arrive at is that it was intended 
by the Legislature that the description of the 
situation of the second bar should be considered as 
essential as the description of the situation of the 
premises, and that permission for a second bar 
was only to be granted on the occasions when 
licenses were to be issued upon the granting of an 
application by the licensing authority. That being 
so, the justices had no jurisdiction to entertain the 
application on this occasion. It is therefore un- 
necessary to consider the sufficiency of the notice. 
If they had no jurisdiction, the question of 
defect in the notice does not arise. It has 
been contended that certiorari is not a writ of 
right. That is so in one sense, but the rule is 
that if the person asking for a certiorari — that is 
to say, complaining that an inferior court has 
acted without jurisdiction— is a person specially 
aggrieved, it is a matter of right. If he is not, 
it is in the discretion of the Court to grant or 
refuse it (R. v. Justices of Surrey, L.R. 6 Q.B. 
466). In this case the relator is a ratepayer, 
and lives close by, and in that sense may be said 
to have more interest than others. On these 
grounds I think that this certiorari was properly 
granted, and that the appeal fails. My learned 
brother Real reminds me that the view I take is 
confirmed by the circumstance that s. 80 contains 
no special provision as to notices, at any rate 
with respect to second bars. For, as a person 
desiring to open a second bar must be either an 
applicant for a licensed victualler's license or a 
person applying for a renewal, and in either case 
has to give certain notices which contain all 
necessary information according to the Forms 
given in the Act, there was no need to refer 
lecially to the matter in s. 80. The result is 
i.t the appeal fails. 



CooFEB J. : I am of the same opinion for the 
same reasons. 

Bkal J.: I am of the same opinion for the 
same reasons. 

Appeal dismissed with costs. 

Solicitors for appellant: Roberts, Lett, and 
Bamett. j 

Solicitors for reBpondentV*r/n»w<?/f, Fox, and 
Hobbs. 



(C\ ROCKHAMPTON CIVIL SITTINGS. 

Power J. 80th April and 12th May, 1887. 

Re FBISWELL. 

Insolvency Act of 1874 (38 Vic, No. 5). s. 40, 
r. 22 — Power of Central J\uhje to adjudicate 
debtor whose usual residence is not wiUdn the 
Central l>istrict-^9 Vic, Xu 21, s. 12. 

The Judge of the Central Ck>urt has no power to make an 
order, whether on a debtor's or a creditor's petition, 
for the adjudication of a debtor whose usual 
residence is not within the Central District as described 
by the First Schedule to The Supreme Court Act of 1895, 
and such an order, if made, is to be treated as a nullity. 

Application by J. Blood Smyth, the Oflficial 
Trustee in Insolvency, for the advice and direction 
of the Court respecting the estate of S. J. Fris- 
well. 

Friswell, whose usual place of residence was 
Windorah, presented a debtor's petition to the 
Central Supreme Court, and an order was made 
on that petition for his adjudication as an 
insolvent. The Official Trustee realised the in- 
solvent's estate, and held the proceeds in his 
hands. It then transpired that Friswell's 
residence, Windorah, was not within the Central 
District as defined by The Supreme Court Act of 
1895. The Official Trustee asked the advice and 
direction of the Court on the following questions :— 

1. Whether in view of the fact that the 
debtor's usual residence is not within the Central 
District as described in Tlis Supreme Court Act of 
1895| and having regard to s. 12 of that Act, 
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&Q1 of Jk sniswell was an insolvent within the meaning of 

e Insolvency Act of 1874. 

ffl of thesB^. If not, how is the trustee to dispose of the 

ids in the estate then in his hands, or any 

'/ >ntk n4i. ler funds that may come to his hands ? 

appelliaL l^Lilh>y, for the debtor : S. 12 of The Supreme 

r uH Act of 1895 clearly deprives the Central 

rispondEDfr ^^^ o^ power to make an adjudication 

lere the debtor is without the district, 

d the section applies equally to both 

^jditors* and debtors* petitions. He cited : 

le Insolvency Act of 1874, s. 40, r. 22 ; Beg, 

m. of 17th August, 1874, r. 10 ; The Supreim 

I : ) r: Zmrt Act of 1874, s. 20 ; The Supreme Court Act 

— 1889, s. 18 ; Re Friend, 2Sr(l December, 1874 

u i.rr.iL.nreported). 

nsiE. J^oland, for the Official Trustee : Sections 6 

. . id 8 of the Act of 1896 give the Central 

Jidge jurisdiction in any part of Queensland, 

id the words in the proviso of s. 12 are 

Dt sufficiently express to limit that jurisdic- 

on so as to deprive the judge of the power to 

* ^ lake the order complained of. Moreover, the 

'.* , ^ _.:Ord "returnable" in that section clearly indicates 

■cs le intention of the Legislature that the proviso 

bould only apply to creditors' petitions. Under 

^ . 70 of The Insolvency Act, notice of the adjudica- 

" ion in the Gazette is conclusive evidence of the 

- ' djudication, and all the proceedings up to the 
- - "" »resent having been regularly conducted, they 

annot now be regarded as nullity. They are at 
- ^ nost an irregularity, which do not invalidate pro- 
ceedings, and the proper course under the cir- 
' - - iumstances is to transfer the proceedings to the 
■ - Southern Court. He cited : Re Buckland (L.R. 
. ■ 15 Eq. 221), Revell v. Blake (L.R. 8 C.P. 588), 

- Robson on Bankruptcy p. 670, Majnvell on 
^- Statutes p. 850. 

C.A.V. 

12th May. 

Power J. : Li my opinion there is no get away 

from the reading of s. 12 of the Act, which says 

. that no petition for adjudication of insolvency 

against any debtor shall be made returnable before 

the Central Court unless the debtor's usual 



residence is within the Central district. I think, 
therefore, that the adjudication has been wrongly 
made in the first instance, and that the proceed- 
ings are a nullity, and cannot be regarded merely 
as an irregularity. As to the first question asked 
in the application, my answer is *' Not insolvent." 
As to the second question I have no jurisdiction, 
and cannot give any direction. The best thing 
for the Official Trustee to do will be to hand the 
money back to the insolvent. Having no jurisdic- 
tion in the first instance, and the proceedings 
being, therefore, a nullity, I am not able to make 
any order either as to costs. 

Solicitor for debtor : B. M. Lilley. 

Solicitors for Official Trustee : Rees R. Jonss and 
Boland, 



IN CHAMBERS. 



ToWNSVlIiLE. 



Chubb J. 



17th May, 1897. 



GRAY l\ FBASEB. 



K.vecution on foreign judgment — Judgment of 
Supreme Court of Victoria — Defendant resident 
in Queensland — Judgnient by default — The 
Common Laic Practice Act of 1867 (31 Vic, 
No. 17 ), s. 22 — The Australasian Civil Process 
Act of 1886 (49 Vic., No. 3). 

A judgment of the Supreme Court of Victoria, obtained in 
default of appearance against a defendant who at the 
time of the commencement of the action was not 
resident in Victoria, and who was served with the writ 
in Queensland, will not be enforced by the Supreme 
Court of Queensland, where the prooednre prescribed 
by Tlie Australasian Civil Process Act of 1886 has not 
been followed. 

Permanent Building and Investment Attociation v. Hudson 
(7 Q.L.J. 23) followed. 

This was a summons under s. 22 of The Common 
Laic Practice Act of 1867. The facts and argu- 
ments appear fully in the judgment. 

Ross for plaintiff. 

Macnuughton for defendant. 

Gray v. Frasbr, 



12 



THE QUEENSLAND LAW JOURNAL. 



1897. 



Chubb J. : The plaintifTs judgment was obtained 
by default under the ordinaiy procedure of the 
Supreme Court of Victoria. The writ was not 
issued under the Federal Council Act — Tfte Austra- 
lasian Civil Process Act of 1886 — and the writ was 
not endorsed with the memorandum or notice 
prescribed by the 4th section of that statute. If 
this procedure had been adopted, the judgment 
could have been enforced under another enactment 
of the Federal Council, viz., Tlie Australa^inn 
Judfffnents Act of 1886, S3. 3 (2), 4 and 6, under 
which execution could have been issued here, as if 
the judgment had been a judgment of this Court. 
Li order, therefore, to enforce his judgment, the 
plaintiff was compelled to have recourse to The 
Common Law Practice Act of 1867, ss. 20, 21, 22, 
by a summons calling upon the defendant to show 
cause why execution should not be directed to 
issue upon such judgment. The defendant resists 
the application, on the grounds that (1) he did not 
appear to the writ, nor in any other way admit 
the jurisdiction of the Supreme Court of Victoria ; 
and (2) that he was not, at the date of the issue of the 
writ, nor has been at any time since then, resident 
in Victoria, and is, therefore, under these circum- 
stances, not amenable to this process. It is con- 
ceded by the plaintiff's counsel— and I do not 
think there is any doubt upon the point — that if a 
judgment of the Supreme Court of Victoria cannot 
be differentiated from a judgment of the Supreme 
Court of New South Wales the question is con- 
cluded against the plaintiff by the decided cases, viz . : 
Brisbane Oyster Fishery Co. v. Emerson (Knox 80), 
Herman v. M'Quade (8 N.S.W.,W.N., 64), Maiden 
V. Marwedel (1 Q.L.R. , Pt. Ill, 69), Permanent Build- 
ing and Investment Association y, Hudson {iQ.h. J, 
23;, Sirdar Oudyal Singh v. Faridkote (1894 A.C, 
670) ; and that this judgment cannot be enforced in 
the manner now sought. Plaintiff's counsel, how- 
ever, contended that as Queensland and Victoria are 
members of the Federal Council, while New South 
Wales is not, the cases are different; and that 
irrespective of The Australasian Civil Process ActdJid 
The Australian Judgment Act^ by a sort of comity 

Qray V, Fraser. 



between the colonies which are members of the 
council, the processes of their Supreme Courts will 
be mutually enforced as the case may require, and 
that non-appearance to the writ, or non-residence 
in the colony from which process issued, is 
immaterial. In support of this contention reliance 
has been placed upon the following passage in the 
judgment of His Honor the Chief Justice in the 
case of the Permanent Building and Investment 
Association v. hu^ison, ubi supra : — " In the case of 
the colonies which have joined the Federal Council 
it is different. Their writs in cases where the 
cause of action arose in the colony in which the 
action is brought run throughout federated Aus- 
tralia." I do not think my learned chief intended 
or did say anything which suggests the distinction 
attempted to be made in this case. When read in 
conjunction with his previous observations in the 
case, the '' writs " he refers to are, in my judgment, 
obviously writs issued under the Australasian Civil 
Process Act. Consequently, the case is clear 
against the plaintiff on the authorities, and I 
cannot order execution to issue upon the judgment. 
The summons must be dismissed with costs. 

Solicitors for plaintiff : Roberts, Leu, d Bamett. 

Solicitor for defendant : W. B, Macdonald, 



BRISBANE CIVIL SIHINOS. 



Griffith C.J. 21st and 81st May, 1897. 

ALFRED BHAW AND COMPANY, LIMITED, T. 
DRAKE AND STUBBS. 

The Australasian Civil Process Act, 1886 (49 
Vic, No, ^), ss. 8, 10 — Breach of contract 
committed witfiin the colony — Defective ivnt 
— Partners residiyig witJtout the jurisdiction 
sued in firm's name. 
Where by a contract made out of Qaeenaland, the price 
of goods is to be remitted to a person in Qaeenaland, 
non-payment of the price is a breach of the contract 
committed within Queensland, and an action for the 
prioe may be brought in Queensland under The Atu- 
traloiian Civil Process Act, 1886. 
Partnen without the jurisdiction cannot be sued in the 
name of the firm. 
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This was an application made by the defendants, 
ander s. 10 of The AustraXoiian Civil Process Act, 
1886, that the writ of summons and all sub- 
sequent proceedings in the action, and also 
the conditional appearance entered by the 
defendants, might be set aside, on the ground 
that none of the conditions prescribed by s. 8 of 
that Act existed with respect to the subject matter 
of the action. 

The defendants carried on business at Perth, in 
Western Australia, and never resided or carried 
on business in Brisbane. The plaintiffs were a 
company whose head office was in Melbourne, and 
which carried on business in Brisbane, London, 
and Melbourne. The plaintiffs issued a writ of 
summons, endorsed as prescribed by s. 4 of The 
Australa4ian Civil Process Act of 1886, and 
caused it to be served on the defendants. The 
claim endorsed on the writ of summons was as 
follows: "The plaintiffs' claim is against the 
defendants for £565 16s. lOd., the proceeds of 
goods sold by the defendants on account of the 
plaintiffs, and for the value of goods of the 
plaintiffs held by the defendants, which the 
defendants refuse to deliver up or to account for 
to the plaintiffs and have wrongfully converted to 
their own use." On the part of the defendants it 
was alleged that the facts relating to the claim 
were as follows : — A portion of the goods, the 
subject matter of the action, were shipped from 
Brisbane and the remainder from London by plain- 
tiffs to a joint stock company called Alfred 
Shaw, Limited, then carrying on business at 
Perth, by whom they were held on account 
of plaintiffs. Subsequently the defendants pur- 
chased from Alfred Shaw, Limited, their Perth 
business, and took over the consignment of goods. 
The defendants sold a portion of them, and 
remitted the proceeds to plaintiffs at Brisbane, 
at the same time advising them they (the 
defendants) could not sell the balance at the 
prices stipulated. The defendants then received 
instructions from plaintiffs to do the best they 
could with the goods remaining on hand, and to 
consult a Mr. E. Shaw, who was then at Perth, 



which they did, with the result that certain of 
the goods were shipped back to plaintifiis at 



Brisbane. Afterwards, proceedings having been^ 
instituted against plaintiffs for winding-up, both 
in Queensland and Victoria, the defendants 
received a notice from plaintiffs' office in Mel- 
bourne that they wished to close the consign- 
ment account, and subsequently the Victorian 
liquidator went to Perth, and sold the plaintiffs' 
goods then on hand to the defendants for a sum 
which the defendants paid to him in cash and 
bills. In reply to those allegations the Queens- 
land liquidator made an affidavit, in which he 
deposed that shortly after the formation of the 
plaintiff company they ceased to carry on busi- 
ness in Victoria, and that there were no 
realisable assets of the company in Victoria, 
almost the whole of the assets being in Queens- 
land, or belonging to their Queensland business ; 
that the business of the company in Brisbane, Mel- 
bourne, and London was carried on as three 
separate businesses, of which fact the defendants 
were aware, having been in the plaintiffs' employ 
in Victoria; that the action was brought in 
respect of consignments of goods forwarded by 
the plaintiffs from Bfisbane to Alfred Shaw, 
Limited, at Perth, on the understanding that 
they should realise and remit the proceeds to 
plaintiffs at Brisbane ; and that the defendants had 
taken over the consignments, and recognised their 
liability to remit the proceeds to Brisbane by 
making remittance to Brisbane on account, and 
reporting to the Brisbane house as to the progress 
of the sale of the stock and by furnishing state- 
ments of account ; that all the goods in question 
had been shipped from Brisbane ; and that goods 
had also been consigned by plaintiff to Alfred 
Shaw, Limited, at Perth, from Melbourne and 
London, but that they were treated as con- 
signments from separate houses. 

Groom, for defendants : The action is really 

for conversion ; as the defendants have never been 

within the jurisdiction of the Court, the proceed. 

ings should be stayed under s. 10 of The Austral- 

A. Shaw, Ltd. v. Dbake and Stubbs. 
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Mian Civil Process Act of 1886, none of the 
conditions under s. 8 existing. 

E. M. lAUey^ for plaintiff company : The claim 
is for breach of contract ; the defendants under- 
took to sell the goods and remit the proceeds to 
Brisbane, and to return to Brisbane such goods 
as were not sold. We claim they have proceeds 
which they have not remitted. The failure to 
remit to Brisbane is a breach of contract com- 
mitted in Brisbane (Bein v. Stein (1892), 1 Q.B. 
758 ; The Eider (1898), P. 119 at 127 ; Robey v. 
SnaefeU Mining Co., 20 Q.B.D. 162 ; Hasaall v. 
Lawrence, 4 T.L.B. 28) ; the failure to return the 
goods to Brisbane is also a breach within this colony. 

Obiffith G.J. : I feel bound on the authorities 
to hold that, the proceeds being payable in 
Queensland to the Queensland branch, there was 
a breach committed in Queensland of that stipula- 
tion of the contract. The Court has no 
jurisdiction as regards the claim for conversion. 
But I can see no evidence of any other breach 
committed in Queensland. There will, therefore, 
be an order to stay proceedings in the action, 
except so far as it relates to the proceeds 
received by the defendants from the sale of goods 
consigned to them by the plaintiffs. Each party 
must pay his own costs. 

Groom : There is a further objection. Partners 
out of the jurisdiction cannot be sued in the name 
of the firm. 

Griffith G.J. : I think the objection is good. 

LilUy applied for leave to amend. 

Leave granted to amend the writ by adding 
Christian names of defendants. 

8l8t May, 1897. 

On 81st May, before the order was taken out 
the application was reheard at the request of the 
plaintiffs. 

Lukin, for plaintiffs, referred to Barrow v. 
Myers (4 T.L.B. 441), Thomas v. Hamilton (17 
Q.B.D. 592), Nathan v. Seitz (4 T.L.B. 670), 
Nottage v. Aitken (25 Sol. J. 884) . Part of the cause 
of action was not accounting, which ought to have 
been done in Brisbane. (At the suggestion of 

A. ShaW| Ltd. t\ Dbake and SxtmBs. 



His Honour, he offered to submit to be nonsuited 
at the trial as to any cause of action not proved 
to have arisen within the jurisdiction.) 

Groom, for defendants, renewed his former 
arguments. 

Obiffith C.J. : In my opinion the affidavits do 
not disclose any evidence of a contract to re- 
deliver goods not sold otherwise than by shipping 
them in Western Australia for carriage to Bris- 
bane. A breach of that stipulation would occur 
in Western Australia not in Queensland. As to 
the suggested claim for breach of contract by not 
accounting in Queensland, no such case is made 
out, either by the writ or by the affidavits ; and 
even if any such stipulation is to be inferred, there 
is no evidence of any breach of it. The order will 
be varied by reciting Mr. Lukin's undertaking. 
The plaintiff must pay the costs of the re-hearing. 

Solicitor for plaintiff company : T. 0' Sullivan. 

Solicitors for defendants: Hart, Flower, and 
Drury. 



JUNE SITTmGS OF THE FULL COURT. 
GmFFTTH C.J., COOPEB AND BeAL JJ. 

B. V, BOURNE, Ex parte sfrbsseb. 

8th June, 1897. 
Real Property Act of 1861 (25 Vic., ^o. 14) 
— Registration of writ of fi. fa. on land of 
which administratruv is as stLch tlie registered 
proprietor — Judgment against adniinisU-atria: in 
representative capacity— Intestacy Act of 1877 
(41 Vic., No. 24) — Restriction on alienaUon of 
land — Involuntary alienation — Mandamus. 

The prohibition against alienation of land oontained in s. 24 
of Tlu Intestacy Act of 1877 does not extend to an 
involantary alienation by process of law. 

Where an administrator of the land of an intestate ia 
registered as the proprietor of land qua administrator, 
the Registrar of Titles is bound to register a writ of 
execution against land issued upon a judgment obtained 
against the administrator in hisreprasentatiye et^acity. 
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Motion on behalf of Jacob Spredser to make 
absolute a rule calling on the Registrar of Titles 
to show cause why a writ of mandamus should not 
issue to compel him to register, on two pieces of 
land of which Jane Fisher was the registered 
proprietor, a warrant of execution issued upon a 
judgment obtained by the applicant in the District 
Court at Ipswich against the said Jane Fisher. 

James Dickersen died intestate, and administra- 
tion of his estate was granted to his wife, Jane 
Dickersen, who subsequently by marriage became 
Jane Fisher. Jacob Spresser obtained in the 
District Court at Ipswich judgment against her, as 
administratrix of Dickersen's lands, for £28 8s., 
and judgment against herself personally for £8 
8s. part of that amount, and took out a warrant of 
execution to enforce the judgment. At the time 
of Dickersen's death he was registered as proprietor 
of a piece of land of which Mrs. Fisher was by 
transmission registered as proprietress as his 
administratrix. During his lifetime, Dickersen 
had purchased another piece of land (which was 
included by the administratrix in her returns for 
succession duty purposes), but had not completed 
the payments thereon, and his administratrix after 
his death completed the payments and obtained 
from the vendor a title in her own name, and not 
as administrator. Both pieces of land were mort- 
gaged by Mrs. Fisher. Spresser applied to the 
Registrar of Titles to register his warrant of 
execution against both these pieces of land, and 
the application being refused, obtained from Mr. 
Justice Real a rule nisi for a mandamus to 
compel such registration. On the hearing of the 
rule nid^ it appeared that the judgment against 
Mrs. Fisher personally was defective, in that it 
was not limited to her separate estate, and that 
the warrant contained no direction to levy on her 
land. 

Connolly moved the rule absolute. 

Gore- Jones showed cause : Although Mrs. Fisher 
took one of the pieces of land rirtute officii^ 
she took it subject to certain restrictions 
as to alienation. Those restrictions are 
imposed by s. 24 of the Intestacy Act, which 



prevents an administrator from alienating realty 
without the consent of the Court. 

Real J. : But what about the mortgage on this 
piece of land ? Does not the Real Property Office 
think a mortgage is a sale within the meaning of 
the section ? 

Gore- Jones: At present that is the position 
taken by the Real Property Office, though the 
question has never been tested. The mortgage in 
question was passed before the office held that 
opinion. The contention of the Registrar of Titles 
is that before the land of an administrator can be 
taken in execution, the claimant must at least 
apply to the Court under s. 22 of the Intestacy 
Act, and that it may, perhaps, be necessary for him 
to bring an administration action. The terms of 
s. 24 of the Intestacy Act are quite inconsistent 
with the possibility of an involuntary alienation of 
the land. 

[^Connolly referred to The Becovery of Debts Act 
(64 Geo. ni., c. 16) s. 4, (Pain & Woolcock, 
p. 8880), and Bullen v. aBeckeU (1 Moo., 
P.C. N.S. 228atp.241).] 

Gore- Jones: The Real Property Office follows 
the practice of the Victorian office, where similar 
applications have been refused. 

A further difficulty is presented by the fact that 
Mrs. Fisher is not registered as administratrix, as 
proprietor of the other piece of land. It further 
appears that the judgment against her personally 
is not limited to her separate estate, nor does the 
warrant on the judgment against her personally 
contain any direction to levy on land. 

[Griffith C.J. referred to Doe v. Bevan (8 M. & 
S. 868).] 

Connolly : The defects in the judgment 
and warrant are mere clerical errors, which 
can easily be corrected. The real question is 
whether the land can be taken in execution 
forthwith to answer the debts of the prior owner^ 
without recourse either to the proceedings prescribed 
by s. 22 of the Intestacy Act, or to an administra- 
tion action. There is no doubt that the land isliable 
to answer the debt in question, and the Intestacy 
R. r. BouBNE, Eje parte Spbesseb* 
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Act does not alter the rights of parties, but merely 
the succession to land. The construction of s. 24, 
urged by the Registrar of Titles, would result in 
deferring the rights of creditors to recover against 
land for twelve months. There is nothing in that 
section, when fairly construed, to prohibit involun- 
tary alienation of land by process of law. 

Gbiffith C.J. : If Dickersen. had died before the 
passing of Tlie Intestacy Act of 1877, the property 
would have descended to his heir, and the prose- 
cutor Spresser would have been entitled to bring 
an action against the heir, and to recover judg- 
ment against him to the extent of the value 
of the land. And, according to the practice at 
Common Law, he would have been entitled to a 
special judgment to levy his debt upon the land 
descended, and would have been entitled to a 
special writ of execution, according to the ordinary 
course. The course of the Court in England was 
different from the mode in use here. Accord- 
ing to our practice, he would have been 
entitled to sell the land for the purpose 
of satisfying his debt. Then came The 
Intestacy Act, which provided that instead of 
land passing to the heir, it should pass to the 
Curator of Litestate Estates, and then to the 
administrator. The administrator, when once 
administration is granted, is in the same position 
as the heir used to be. We think, therefore, that 
the plaintiff was entitled to bring an action against 
the administratrix as administratrix of the land, 
and to recover judgment against the land for the 
amount of his debt ; and, under The Recorery of 
Debts Act of 1813, he was entitled to enforce that 
judgment in the same way as in other cases. It 
follows that he was entitled to give effect to this 
judgment against the land in the ordinary way — 
that is, by registration of the warrant of execution 
and subsequent sale. It was suggested that a 
difficulty was raised by s. 24 of the Intestacy Act, 
which prohibits an administrator of land from 
selling it without the leave of the Court, which 
leave cannot be given for twelve months without 
the consent of the next-of-kin. But it is a general 

B. r. BouKNB, Ex parte Spresseb. 



rule that a prohibition of alienation means pro- 
hibition of voluntary alienation, and does not 
extend to alienation by act of law, which a 
sale under a judgment of the Court is held to be. 
That section, therefore, offers no real difficulty. 
It follows that the plaintiff is entitled to have his 
execution registered against the land of which the 
administratrix is now registered as proprietor as 
administratrix. 

With respect to the other piece of land, which 
is registered in her name as an individual, it 
appears that judgment has been given against her 
personally for £8 8s. costs, but that the 
warrant of execution, as taken out, does not 
authorise a levy on her land. The result is that 
there must be a mandamus to register the warrant 
against the land first mentioned, but not against 
the other land. Under the circumstances, the 
Crown will probably not offer any objection to 
paying the costs of the rule. 

Gore- Jones : The Crown objects, on the ground 
that the Registrar of Titles was right in 
refusing to comply with the request of 
the applicant, as one piece of land stands 
absolutely in the name of Mrs. Fisher. 

Connolly : The applicant has been successful on 
the substantial part of the case, and ought not to be 
asked to bear the costs. 

Griffith C.J. : We intimated our opinion that 
the Crown might reasonably offer no objection to 
paying the costs. As the Crown does raise 
objection, we dispose of it, by making the rule 
absolute with costs. 

Solicitors for appellant : T, 0\SiiUitati. 

Solicitors for respondent : J. Hotrnrd GUI, 
Croivn Solicitor. 
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JUNE SmiNGS OF THE FULL COURT. 
Obiffith C.J., Cooper and Beal J J. 

HORNBROOK r. HYMS. 

June 9th, 1897. 
Pacific Island LMhourers Act of 1880 (4^ Ftc., 
No. iiy, S8. 33, 44 — Contract icith Pacific 
Islander — Right of employer of Pacific Islander 
to determine cofUract by notice to emphyS — 
Effect of regulation passed after making of 
contract. 

The obligation of an employer to pay an Islander's wages 
for the whole term of his engagement is absolute, 
unless otherwise expressly stipulated in the contract. 

Held^ that a regulation permitting an employer to deter- 
mine his liability for wages on a contract for the 
employment of a Pacific Islander by giving notice to 
a Polynesian Inspector of the Islander's unfitness for 
work, did not apply to a contract made prior to the 
making of the regulation. 

Special case stated by justices at Mackay, on a 
complaint by F. C. Hornbrook under s. 44 of the 
Pacific Island Labourers Act to recover from W. 
H. Hyne wages due by him to a time-expired 
Pacific Islander, who had then recently died. 

Hyne had entered into a contract in Form 6. 
of the Act of 1880, with a time-expired Islander 
for a fixed term of twelve months, at a fixed rate 
of wages, on 25th February, 1896. Shortly after 
the commencement of the engagement certain new 
regulations were promulgated by the Oovemment, 
one of which (Regulation 5) provided that an 
employer of a time-expired Islander should not 
be liable to pay wages during sickness, provided 
proper notice of such sickness was given by the 
employer to a Polynesian Inspector and accepted 
by him. The Islander in question fell ill during 
the term of his agreement, and Hyne gave to the 
inspector Hornbrook the notice required by the 
Regulations, and Hornbrook took the action 
necessary to enable Hyne to benefit by that 
Regulation, if it were applicable to the contract in 
question. The Islander did not recover, but died 
of the illness before the end of his term, and 
Hornbrook, under s. 44 of the Act 44 Vie., No. 17, 
proceeded against Hyne before justices in Petty 
Sessions at Mackay to recover the amount of 



wages which would have been due at the date of 
the Islander's death if wages had accrued from 
day to day. Hyne set up the defence of Regula- 
tion 5, and the justices awarded payment only 
of the amount of wages due up to the time of 
Hyne's notice under that Regulation. On the 
application of the complainant, the justices stated 
a case for the opinion of the Court, raising the 
questions : — 

1. Whether the Regulations of the 25th Feb- 
ruary, 1896, apply to time-expired Islanders who 
were in employment at the date thereof, and have 
continued so employed, but whose agreements 
were entered into prior thereto. 

2. Whether in respect of the Islander in question 
the respondent was from and after the 25th Feb- 
ruary, 1896, an employer of a time-expired 
islander within the meaning of the Regulations. 

Qroom for the appellant: The appellant con- 
tends, firstly, that the contract having been made 
before the passing of the Regulations, they had no 
application. Regulation 5 cannot be construed to 
have a retrospective effect, for such a construction 
would interfere with the vested rights of the 
Islander. As the contract stood, prior to the 
passing of Regulation 5, the Islander's engagement 
could not be terminated in the event of sickness 

without notice from his employer (K v. 

Raschen, 88 L.T. (N.S.) 88; Cuckson v. Stones^ 
28 L.J.Q.B. 25), if indeed, which the appellant 
submits is the case, the whole provisions of the 
Act 44 Vic, No. 17, read together, did not give 
him an engagement certain for twelve months, 
and put it beyond the power of the employer to 
determine the employment or make any deduction 
for wages during that term. That being so, if 
the Regulation must be construed as having a 
retrospective effect, it would be ultra rires. As, 
however, no inconvenience would arise from 
reading the Regulation without a retrospective 
intent, the Court will, under the ordinary rules 
for the interpretation of statutes, give the Regu- 
lation a construction by which it can stand 
rather than one which would make it ultra vires. 

HoBNBBooK t\ Hyne. 
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The wages of the Islander accrued due under s. 
8d from day to day, that section taking his 
case out of the rule in CvMer v. Powell (6 T.B. 
820), and the claim made by the Inspector was 
for the correct amount. 

Woolcodc for the respondent : The contract was 
made in a statutory form, and the respondent 
submits that there must be read into that contract 
not only all the provisions of the statute, but 
also all past and future Regulations duly made 
under the powers confirmed by the Statute. The 
parties to the contract, making it in a statutory 
form, accepted the terms existing and to exist 
imposed by the Act. 

The Act 44 Vic, No. 17, did not take away the 
employer's common law right to determine his 
liability under the contract by notice, as it does 
not contain express words which would be neces- 
sary to deprive a person of such a right. The 
notice of termination given to the appellant, who 
must for the purposes of this case be taken to 
have been the Islander's agent, must be construed 
as a determination of the contract, and the 
liability of the respondent for further wages was 
then suspended. 

Griffith C.J. : Having regard to the history of 
legislation on the subject and to the whole of the 
circumstances connected with the introduction 
and passing of the several Pacific Island 
Labourers Acts, it is clear that the intention of 
the Legislature was that the Islanders should be 
engaged for a fixed term. The usual term was 
three years. It was never allowed to exceed that 
period. By the principal Act provision was made 
only for the case of Islanders coming from their 
native islands. They were persons often un- 
acquainted with English, often unacquainted with 
work, and sometimes of sickly frame, and the 
conditions of whose labour were extremely 
uncertain. Those facts are familiar to all of us, 
and it is clear, having regard to the whole of the 
ciroumstanoes, that the intention was that the 
employer should undertake to pay the labourer for 
he whole period of his engagement, whether he 

HOBNBROOK V. HtNS* 



fell ill or not. That is an historical fact, and 
there is no doubt that that has been the constant 
interpretation of the Acts. But the Act did not 
originally apply to Islanders after the time of 
their first engagement. Then the provisions were 
extended by the Act of 1884 to subsequent engage- 
ments of what are called <* time-expired " 
Islanders. In the present case, the man was a 
time-expired Islander, and he entered into an 
engagement for a fixed term of twelve months, at a 
fixed rate of wages. He fell ill, and died before 
the end of the year. Under those circumstances 
his wages are to be calculated up to the date of 
his death under s. 88, and the inspector is 
entitled to recover them for the purpose of placing 
them to the credit of the Pacific Islanders' Fund. 
That was the nature of the contract subsisting at 
the time of his death. The inspector sued for the 
whole amount, and the employer claimed to be 
exempted from any liability to pay wages during 
the time of the illness, by reason of the regulations 
of 25th February, 1896, which provided (Regula- 
tion 5) that <'no employer of a time-expired 
islander shall be required to pay the wages of any 
such islander during sickness, provided proper 
notice of such sickness was given by the employer 
to a Polynesian Inspector, and accepted by him.*' 
If that Regulation applied to the present case, it 
was clearly a provision altering the term of a 
subsisting contract. The Crown contend that it 
was not intended to have that effect, but that it was 
intended to apply only to future agreements. As 
applied to an existing agreement it certainly, if it 
has any operation at all, would alter the terms of 
the contract. The power to make regulations is 
given by s. 47 of the Act of 1880, and extends to 
regulations for the due and effectual execution of 
the Act, or respecting any matter or thing neces- 
sary to give effect to the objects of the Act. It 
cannot be said that a regulation altering the 
terms of an existing contract falls within either of 
those categories. If, therefore, the words of the 
regulation apply to existing contracts, it is, so far, 
inoperative. The Crown contend they do not 
apply, and that the language is susceptible of 
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being applied to future agreements only. And in 
that sense we apprehend that the regulation may 
probably be not invalid, as being either an 
authoritative statement of what would be under- 
stood to be an implied term of future contracts, or — 
and this, perhaps, is the better view — as an 
instruction to inspectors as to the form in which 
future contracts are to be framed ; remembering, 
in either case, that it must be provided that the 
wages shall not be reduced below the minimum 
fixed by the statute of £6 a year. 

I think it is not improper to say something 
with respect to the first of these Regula- 
tions, which provides that "every time- 
expired Islander shall, within one month after 
the expiration of his agreement, be required 
either to return to his native island or to enter 
into a fresh engagement either with his last 
or some other employer, and any person found 
harbouring any time-expired islander who has 
failed to comply with the requirements of this 
regulation shall be liable to a penalty not exceed- 
ing £10." I am quite unaware of any authority 
of the Government under this statute, or any 
other, to make such a regulation, and I venture 
to say that I doubt whether the Legislature itself 
has power to make such a law. To say the least, 
great doubt exists as to the validity of such a 
regulation. 

The appeal must, therefore, be allowed, 
and the sum awarded must be increased to 
the full amount of wages, calculated up to the 
date of the Islander's death. The magistrates' 
order must be amended accordingly. 

CooPEB and Bsal JJ. concurred. 

Solicitor for appellant : «/. Howard Gill. 

Solicitors for respondent : Scluicht d CoJien. 



JUNE SiniNGS OF TiLK FULL COUKT. 
Griffith C.J., Cooper and Real J J. 

LEAHY V. LEMEL. 
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9th June, 1897 <^^ 23 
Demurrer — Claim for declaration of right mthaiU 
claim for any consequential relief — Negativing 
disqualifications — Plaintiff claiming to be entitled 
to be transferee of grazing farm under 48 Ftc., 
No. 28— Equity Act of 1867 {31 Vic., No. 
18 )y s. 73. 

A claim for a declaration of right without a claim for 
consequential relief is not demorrable when the Court 
has power to give consequential relief either in the same 
or in other proceedings. 

A statement of claim for a declaration of plaintiff's right to 
be registered as the transferee of a grazing farm under 
the Act 48 Vic, No. 28, did not allege that the plaintiff 
was a person not disqualified to hold a grazing farm 
under that Act. Held^ that the allegation was 
unnecessary. 

Sefion v. IHcksoH (2 Q.L.J. 33) distinguished. 

Demurrer by defendant Israel Lemel to state- 
ment of claim in an action against him by Patrick 
Leahy. 

The plaintiff had obtained from the lessee of a 
grazing farm under the Act 48 Vic, No. 28, a trans- 
fer of his lease, which transfer he had presented to 
the Department of Public Lands for registration. 
The defendant also presented a transfer, bearing a 
date prior to plaintiff's transfer, of the same 
lease to the Department, and likewise claimed to 
be registered as transferee. The Minister there- 
upon refused to proceed with the transfer. 
The plaintiff then brought this action, and by 
his statement of claim, in which he did not allege 
that he was a person not disqualified to hold a 
grazing farm under the Act, alleged that defen- 
dant's transfer was in fact subsequent to his own 
or a forgery, and daimed a declaration of his 
right to be registered as transferee of the lease, 
but claimed no further relief. 

The defendant demurred to the statement of 
claim on the grounds (1) that the allegations in 
the claim did not give rise to any right of action 
on the part of the plaintiff ; and (2) that the state- 
ment was merely a claim for the declaration of 

Leahy r« Lemei/. 
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rights, and did not show that the plaintiff was 
entitled to any consequential relief. 

Feez and Wilson for defendant: The state- 
ment of claim is bad, in that it claims nothing 
but a declaration of right.' That has been 
decided in this Court in the case of Sefton v. 
Dickson (2 Q.L.J. 88), where it was held that s. 78 
of the Equity Act did not authorise the Court to 
make a merely declaratory order not followed by 
any consequential relief. Even in England, where 
special provision has been made empowering the 
Court in that behalf, such orders are made with 
great reluctance {Austen y. Collins^ 54 L.T. (N.S.) 
908). The judgment in Sefton v. Dickson was 
based upon a consideration of the English cases 
mentioned by the learned judge who delivered the 
judgment in that case {Rooke v. Lord Kensington^ 2 
K. & J. 768 ; Jackson v. Tumley, 1 Drew. 617 ; 
Birkenhead Docks v. Laird, 4 D.M. & G. 782 ; 
Clough V. RadcUffe, 1 De. G. k Sm. 164, at p. 179 ; 
Cox V. Barker y 8 Ch.D. 869 ; Hampton v. Holman, 
5 Ch.D. 188), and is, the defendant submits, 
binding on this Court. 

Further, the plaintiff does not show that even if 
defendant had not lodged a transfer, his trans- 
fer would be registered, since he has not shown 
that he is not a person disqualified to hold the 
lease. He must at least allege generally his 
competency to hold the lease. 

Macdonnell and Sydes for plaintiff were not 
called on. 

Th^ judgment of the Court was delivered by 

Griffith C.J. : Upon the facts alleged in this 
statement of claim the plaintiff has prima facie a 
present right to a grazing farm by a transfer from 
the existing lessee. He has a transfer of the 
lease from the lessee to himself, and it has been 
lodged with the Lands Department. It is alleged, 
and admitted for the purpose of the demurrer, that 
effect has been prevented from being given to that 
transfer by reason of another transfer being 
lodged by the defendant, which bears an earlier 
date than the date of the transfer to the plaintiff. 
Plaintiff alleges, and it is admitted for the purposes 

LkAUY r. LSMEL. 



of the demurrer, that the date of the defendant's 
transfer is false, and that the real date is subse- 
quent to the date of the plaintiff's transfer, or 
else that the transfer is an absolute foigeiy. If 
these statements are true, here is a man 
who has a present right to property pre- 
vented from enjoying it by the fraudulent 
action of the defendant. Under these cir- 
cumstances, he asks the Court to declare his 
rights as between himself and the defendant. Two 
objections are made. First of all it is said that 
the Court cannot merely declare a right, unless 
it gives some other relief, and that no other relief 
is asked for. It may be that the Court will 
not, and perhaps cannot, merely make a de- 
claratory decree if it is not in a position to 
give any other relief. That may be the law; 
but in this case it is quite dear that the Court can 
give other relief. At the present time the rights 
of both parties seem to be equitable, and it is a 
strange proposition that a man entitled equitably 
to property can be prevented from enjoying his 
right by the fraudulent acts of another, and cannot 
ask the Court to prevent that other from so inter- 
fering with him. That is a strange proposition in 
itself. But there is another answer to the objec- 
tion. It is admitted that the matter in dispute is a 
right to property which is capable of being decided 
by this Court in a proceeding properly initiated. 
It may be decided, perhaps, by a proceeding in the 
nature of an action against the Crown, followed by 
something in the nature of an interpleader at the 
instance of the Crown, or, perhaps, by proceedings 
for a mandamus against the Minister, in which the 
Court might direct the defendant to be brought in. 
There is clearly a right which can be determined 
by proper proceedings. That being so, 0. XVI. r. 
18 provides : '' No action shall be defeated by 
reason of the misjoinder of parties, and the Court 
may, in every action, deal with the matter in 
controversy so far as regards the rights and 
interests of the parties actually before it." We 
are authorised by that rule to deal with the matter 
in controversy, which is the right to the lease, so 
far as the rights and interests of the parties before 
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as are oonoemed. We can, therefore, declare the 
plaintiff entitled as against the defendant, and we 
can make Any order necessary to give effect to that 
judgment. 

The other objection to the statement of claim is 
a purely technical point of pleading — that it 
does not allege that plaintiff is not one of those 
persons who are disqualified from becoming 
lessees of grazing farms. Generally speaking, the 
old rules of pleading were most admirable in every 
respect — they were rules of common sense and 
of logical precision. Under those rules it was not 
necessary to anticipate objections, or, as it was 
said, it was not necessary to leap before you came 
to the stile. It may be that plaintiff is disqualified 
from becoming the lessee of a grazing farm, and 
the defendant may allege several facts as disquali- 
fying him, but the question is whether the 
plaintiff was bound to anticipate this defence. 
We think that the true rule is this: If a 
plaintiff belongs to a limited class of persons, 
who alone are entitled to invoke the aid of 
the Court, he must allege that he is one of 
them. But if the defendant alleges that the 
plaintiff belongs to a limited class of persons 
who are disqualified from seeking the aid 
of the Court, then he must allege the disqualifi- 
cation. For these reasons we think that both 
objections fail, and that judgment must be given 
for the plaintiff. 

The case of Sefixm v. Dickson is distinguishable. 
The Court in that case was of opinion that no relief 
could be given consequent upon the declaration of 
right claimed by the plaintiff. They expressly 
stated that they followed, and considered them- 
selves bound by, the cases which they cited, the 
principle of which is entirely in accord with the 
present judgment. 

Judgment for plaintiff. Liberty was given 
to deliver a statement of defence. 

Solicitor for plaintiff : R, J. Leeper. 

Solicitor for defendant : G. V, Hellicar, agent 
for Marsland d Marsland, Charters Towers. 



MABCH AND JUNE FUU COURTS. 
Gbiffith, C.J., Cooper anp Beal, J J. 

B. V. SOHLOSS AND HAOUmE. 

12th .March and 7th June, 1897. 

Criminal Law Anmidment Act of 1891 (65 

Vic,, No. 24), ss, 6, 21 — Indecent assault on a 

(jirl und^ the age of 14 years — Defence of 

reasonable belief that girl was over tlie age of 

14 years. 

The defence of belief on reasonable grounds that a girl is 
not under the age of 14, which is allowed by s. 6 of the 
Act, 55 Vic, No. 24, to a charge of unlawfully carnally 
knowing a girl under 14, applies also to a charge of 
indecent assault. 

Special Case stated by Gbiffith C.J. 

S. and M. were jointly indicted, S. on a charge 
of committing a rape upon H., and M. with 
aiding and abetting him to commit the offence. 
It appeared on the evidence that H. was a girl 
under the age of 14 years. The jury found : (1) 
That S. was guilty of unlawfully carnally know- 
ing a girl under the age of 14 with her consent ; 
(2) that he was guilty of indecently assaulting a 
girl under the age of 14 with her consent ; (8) 
that M. aided and assisted S. in committing the 
indecent assault; and (4) that both prisoners 
believed on reasonable grounds that H. was not 
under the age of 14. The evidence establishing 
the carnal knowledge was the same as the evidence 
establishing the indecent assault. Griffith C.J. 
directed a verdict of indecent assault to be entered 
against S., and a verdict of guilty of aiding and 
assisting in the assault to be entered against M., 
and sentenced both prisoners to six months' im- 
prisonment with hard labour, but reserved for the 
consideration of the Full Court the question 
whether, on the finding of the jury that the 
prisoners believed on reasonable grounds that H. 
was not under the age of 14, the convictions were 
right. 

Stumm for prisoners: The object of s. 21 of 
The Criminal Law Amendment Act of 1891 was to 
extend the legislative provisions then in force for 
the protection of young girls against debauchery, 

B. V, SCBLOSS AMD MaGUIRE. 



22 



THE QUEENSLAND LAW JOURNAL. 



1897. 



and to protect them against all kinds of indecent 
treatment. The only effect of s. 21 is that if the 
child is under 14 the accused must show some- 
thing more than mere consent. But it is sufficient 
to show that it would not have been axi offence to 
have gone further. Before 2^ie Criminal Law 
Amendment Act of 1891 there could be no indecent 
assault with the girPs consent. It is a general rule 
that a guilty mind is an essential ingredient in a 
crime, and that an alleged offender is deemed to 
have acted under that state of facts which he in good 
faith and on reasonable grounds believed to exist 
when he did the act alleged to be an offence, 
unless in the statute creating the offence a contrary 
intention appears. [Stephen's Digest of Criminal 
Law (6th Ed, Art. 86, p. 27), B. v. PHnce 
(L R. 2 C.C. 164, at p. 171), R. v. Gibson 
(11 V.L.R. 94).] No contrary intention appears 
in the Queensland Statute. S. 6 of the Act 
adds force to the contention that the general 
rule must apply in this case. S. 21 must be read 
with s. 6, the statute dealing with one subject. 
The Legislature considers indecent assault of equal 
gravity with the offence under s. 6, the maximum 
punishment being the same. If charged with 
carnally knowing, the prisoners would have been 
acquitted, having shown a sufficient defence ; and 
the jury on the same evidence having found, in 
effect, that the indecent assault was the carnally 
knowing, the prisoners should not be placed in 
a worse position than if charged with what they 
actuallydid. The indecent assault consisted of anact 
to which the prisoners established a defence, which 
the Legislature has said is a sufficient defence. 
The conviction should therefore be quashed. 

RutUdge for the Crown: The prisoners being 
convicted of the offence under s. 21 cannot claim 
to have the benefit of the defence given by s. 6 to 
the charge of a different offence. If charge had 
been of indecent assault, verdict would have be.n 
good and belief would have been irrelevant, and 
the graver charge includes the lesser. [He cited 
JR. V. Paul (25 Q.B.D. 202).] 

C.A.V. 

B. V. SCHLOSS AND MaOUIBB. 



7th June, 1897. 

Griffith C.J. : The difficulty in this case arises 
from the terms of s. 21 of The Criminal Law 
Amendvmit Act of 1891, which provides that " It 
shall be no defence to a charge of indecent assault 
on a young person under the age of 14 years to 
prove that he or she consented to the act of 
indecency." The language of that section is, of 
course, faulty. The term assault of itself involves 
the notion of want of consent. An assault with 
consent is not an assault at all. The section, 
therefore, must be taken to mean that it is no 
defence to a charge of an indecent act committed 
with respect to a young person under the age of 
14 years, which would be an offence if it were not 
consented to, to show that the young person con- 
sented to it. The prisoners were convicted 
under that section. They had been charged with 
a graver offence, and it was proved in evidence 
that they had done acts which would have 
constituted an offence under s. 6 but for the pro- 
visions of that section, which make it a defence 
to show that the accused person ''believed and 
had reasonable cause to believe that the girl was 
of or above the age of 14 years." The jury found 
that the prisoners believed on reasonable grounds 
that the girl was of or above the age of 14 years. 
S. 6, however, does not apply in terms to a case 
in which a man is charged with an indecent 
assault. If it does not apply at all, there is 
an obvious anomaly. For although, if he had 
done the more grievous act, a man could not 
be convicted if he believed on reasonable grounds 
that the girl was of or above the age of 14, yet if 
he is charged with an indecent assault he might be 
convicted, notwithstanding that he believed on 
reasonable grounds that she was of or above that 
age. The general rule established by the case of 
R. V. Pnnce (L.R. 2 C.C. 164) is that in cases of 
this kind knowledge of the age of the girl is not 
material. Unless, therefore, the qualification 
stated in s. 6 applies, there is, as I have said, an 
obvious anomaly. 

It has often been said that where there is an 
apparent ambiguity in a statute the best rule of 
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construotion is to consider what was the common 
law, what was the state of the law when the 
statute was passed, what were the defects in the 
law as it then stood, and what course the 
Legislature appears to have adopted to remedy 
these defects. Following that rule, a tolerably 
clear solation of the difficulty may be arrived at. 
At common law offences against women were 
regarded simply as assaults, and the essence of the 
offence was want of consent on the part of the 
woman or girl. The woman was regarded as the 
absolute mistress of her own person, and consent 
was, irrespective of age, an answer to any charge 
of an attack upon her. An. indecent assault was 
an assault aggravated in a particular way. Rape 
was regarded as an assault aggravated in a more 
serious way, but they were both regarded as 
assaults, and the criminal liability depended on the 
same conditions, whatever was the extent of the 
aggravation. Then the Legislature appears 
to have thought that this protection was not 
sufficient, and many years ago they made provi- 
sion for the protection of young girls against 
debauchery, by providing that carnal knowledge of 
a girl under a certain age should be an offence, 
irrespective of consent. The original class of 
persons protected having been only those persons 
who protected themselves by refusing consent, 
another class was thus created, of persons under 
a certain age, who were considered incapable of 
protecting themselves, and with respect to whom 
consent was made entirely immaterial. But that 
protection was limited in its extent. As the law 
was first passed it only applied to the case where 
the offender had actual carnal knowledge or 
attempted to have carnal knowledge. It did not, 
like the original law, put cases of mere indecent 
attack on the person on the same footing as the 
graver offence. Obviously, therefore, there was 
an inconsistency in the law. Then the Legislature 
intervened again by the Act now under consider- 
ation, and their intention apparently was not only 
to extend the protection previously afforded, but 
also to remove the inconsistency and make the 
protection equally extensive whether the act 



amounted to carnal knowledge or fell short of it, 
and consisted only of an indecent attack on the 
person. The apparent intention was to make the 
protection equally extensive in all cases in which 
consent was made immaterial. Regarding the 
matter from that point of view, we should expect 
to find some provision supplementary to the 
provisions protecting young children from[^being 
actually debauched. And, so regarded, s. 21 
appears to be merely a supplementary provision, 
intended to make the protection against indecent 
assault co-extensive in point of age with the protec- 
tion against carnal knowledge. It was not intended, 
I think, to create a new offence altogether, which 
would be done if it were construed as providing 
that indecent acts committed upon a young person 
should be an offence even if committed with 
consent, when they would not be an offence 
if accompanied by more aggravated circumstances. 
Another way of regarding the matter, perhaps, 
would be to read s. 21 in this way : " It shall be 
no defence to a charge of indecent assault 
upon a young person under 14 merely to prove 
that he or she consented." That is to say, that 
mere consent is not to be a defence. At 
common law mere consent was a complete 
answer, no matter what the age of the child 
or woman. The Legislature now says that 
certain persons shall be incapable of consenting 
to injurious acts of this kind committed with 
respect to them. If, therefore, the child is under 
14, you must show something more than mere 
consent, you must show capacity to consent to an 
act involving carnal knowledge. Some qualifica- 
tion is obviously necessary, for otherwise s. 21 
would apply to a girl married under 14. The true 
qualification, I think, is to be found from a con- 
sideration of the history of the previous law; 
that is to say, that this section is intended to 
apply to ail cases of indecent dealings with young 
persons, when carnal knowledge of them would 
be an offence. If that is the true view, the con- 
viction was wrong, and ought to be quashed. 
Cooper J. : I concur, and for the same reasons. 
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Real J. : I concur, and for the same reasons. 
Conviction quashed. 

Solicitor for prisoners : J. G. McGregor, agent 
for TF, H, Summerville, Ipswich. 
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JUNE sirnNos of the full court. 

Griffith C.J., Real and Power J J. 

Re Taylor's traksfer. 

/0^L72f. 14th June, 1897. 

M^SH^C^fifk^^^V ^^^f 1^^^ (^^ ^w"-! ^0. 8), 8. 50, 61, 
62 — Conveyance on sale — Cojnpany fomml to 
take over assets and liabilities of estate of a 
testator — Transfer from executors of testator to 
company — Transfer in consideration of tlie 
release of a debt. 

The objects of the T. Estates Company, a company dalj 
registered under The Companies Act, 1863 1 were inter 
aUa to take over all the undistribnted assets of the 
estate of a deceased t^tatoc,and aU the liabilities of 
the estate, and to indemnify the trustees and executors 
of the testator from all liability in connection with the 
estate. The memorandum of association of the com- 
pany provided that the shares in the company, all of 
which were to be regarded as fully paid-up, were 
to be allotted among the beneficiaries under the 
will according to their proportionate interests there- 
under, and such allotment was actually made. The 
executors of the will, at the request of all the 
beneficiaries, executed an instrument purporting to be 
for the consideration of IDs., by which they trans- 
ferred 14,775 fully paid-up shares in a gold mining 
company, of which shares they were, as the deceased's 
executors, the registered holders, to the T. Estates 
Oompany. 
Held, that the instrument was a conveyance on sale within 
the meaning of s. 52 of The Stamp Act, 1894, and that 
ad valorem duty was chargeable thereon on the value 
of the shares transferred. 
Appeal from the decision of the Stamp Com- 
missioners as to the duty payable on a transfer of 
shares from Sarah Taylor, George Condamine 
Taylor, Gilbert Gostwyok Cory, James Taylor, 
and Peter Maopherson, to the Taylor Estates 
Company, Limited. 
/iV Taylor's Transfer. 



James Taylor, of Toowoomba, on his death 
left by will all his estate to Sarah Taylor, George 
Condamine Taylor, Gilbert Gostwyck Cory, James 
Taylor, and Peter Macpherson, as trustees, and 
appointed the trusteed to be executors of his 
will. He directed an annuity to be paid to his 
wife, and further directed the investment of the 
sum of iB10,000 upon certain trusts. The residue 
was to be divided amongst specified persons. 
Probate of the testator's will was granted 
to the executors, and inter alia 14,775 shares in 
the Mount Morgan Gold Mining Company, Ltd., 
a registered joint stock company, were transmitt^ 
to them as such executors. 

About twelve months after the grant of probate 
a company, called The Taylor Estates Company, 
Limited, was registered as a company under The 
Companies Act, 1863, the capital of which con- 
sisted of £250,000, divided into 50,000 shares of 
£5 each, such shares being all fully paid up. 
The objects of the company were declared to be 
inter alia to take over all the undistributable pro- 
perties and assets of the testator's estate, and all 
debts and liabilities in connection therewith, with 
power to deal with the properties, to indemnify 
the trustees and executors of the will against 
debts and liabilities to which the estate was 
subject and against the payment of the annuity to 
the testator's wife, and to provide for the payment 
of such annuity. The memorandum of association 
of the company provided that the shares should 
be divided among the beneficiaries under the will, 
other than the testator's widow, according to their 
respective interests as beneficiaries, and the shares 
were so allotted. Shortly after such allotment 
the executors and trustees under the will, at the 
request of all the beneficiaries, executed an 
instrument, purporting to be for the consideration 
of 10s., whereby they transferred the said 14,775 
shares in the Mount Morgan Gold Mining Com- 
pany, Limited, to the Taylor Estates Company, 
Limited. This instrument was presented 
to the Stamp Commissioners, for assessment 
of duty, by the solicitors for the Taylor 
Estates Company, Limited, who claimed that 



Id97. 



THE QUEENSLAND LAW JOURNAL. 



25 



the instrument was liable only to the duty of 10s. 
imposed under the schedule to the Act, and 
to no further duty. The Stamp Commissioners 
decided that ad valorem duty was payable on the 
instrument as on a '' conveyance on sale/' calculated 
on the value of the Mount Morgan shares at the 
date of the transfer, which was £58,190. The 
Taylor Estates Company, Limited, appealed from 
that decision, and the special case stated by the 
Stamp Commissioners, raised on the facts as 
above set out, the following questions : — 

1. Is the said instrument of transfer charge- 
able with stamp duty of 10s. only ? 

2. Is the said instrument of transfer charge- 
able with stamp duty on the value of the said 
shares in the Mount Morgan Gold Mining Com- 
pany, Limited, and, if so, at what percentage, or 
in what other manner is duty chargeable ? 

lAllcy ami S/iand, for the appellants : The 
appellants admit that the document in question is 
a conveyance, but contend that it is not a convey- 
ance on sale. T/w Sutmp Act^ 1894, being a 
revenue Act, must be construed strictly, and the 
charge sought to be imposed by that Act must be 
imposed by clear and unambiguous language. 
(Dejin V. Diamond, 4 B.&C. 248 at p. 245.) 
The appellants contend, first, that the transaction 
in question is not a contract of sale but of barter. 
The only conveyances on sale aimed at by the 
Stamp Act are sales where the consideration is 
money — i.e., sales properly so called, and sales 
where the consideration is stock or a market- 
able security. (Sections 49, 50.) 

The consideration in this case is clearly not 
money, therefore the conveyance was not a sale 
proper. Neither was the consideration stock, for 
shares are not stock within the meaning of Ike 
Suimp Act, 1894. That Act differs from the 
English Acts, in that it has no definition of stock 
as including shares in a company, which definition 
is to be found in nearly all the English Acts, and 
the absence of such a definition is sufficient to 
distinguish the present case from that of John Foster 
and Sons, Limited, v. Commissioners of. Inland 
[If remit' (1894 1 Q.B. ^516), a case decided under | 



an Act which contained such a definition. More- 
over, the Act of 1894 itself makes a distinction 
between stock and shares. 

Nor can it be held that fully paid-up shares 
are securities within the meaning of this Act. 
In order to constitute a security there must be a 
charge upon property, as in the case of debenture 
stock or guaranteed preference stock, which 
attribute is absent from mere shares in a company. 
(HiuUe^on v. Gouldsbury, 10 Beav. 547 at 549 ; 
Tupier V. Turner, 21 L.J. (Ch.) 848; Henniker 
V. Hefiniker, 22 L.J. (Q.B.), 94.) The docu- 
ment in question, therefore, does not come 
within the strict terms of the Act, and is not 
liable to duty beyond 10s. 

Feez and Gore-Jones, for the respondents, were 
not called on. 

Griffith C.J.: In this case the testator gave 
all his property to trustees upon trusts, which, 
as far they are material, were to divide 
the property among his children subject to 
certain legacies. In that state of things, the pro- 
perty consisting of various landed properties, 
stations, and other things, there were certain in- • 
conveniences in the way of the individual bene- 
ficiaries dealing with their shares ; and they set 
about to devise some means by which they could 
get present advantage from their interests in the 
estate by making available or transferable the 
whole or part of such interests, which could 
not be done so long as it remained undivided in 
the hands of the trustees. For this purpose they 
devised the formation of a company with a 
nominal capital of iB250,000, in fully paid-up 
shares, which were to be allotted, fully paid up, to 
the various beneficiaries in proportion to their 
respective interests. 

Now, in order to carry out that scheme, it was 
necessary for the beneficiaries to acquire shares in 
a joint stock company, and the acquisition of 
shares in a joint stock company involved the 
liability to pay the nominal amount of those 
shares. But they did not wish to incur any 
actual pecuniary liability. It was therefore part 
^V Taylor's Transfer, 
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of the arrangement that the creation of the 
liability upon the shares should be concurrently 
satisfied by the transfer to the company of pro- 
perty which was to be taken to be of exactly equal 
value to the amount of its capital. That scheme 
has been carried out by the formation of the com- 
pany, and the allotment of the shares to the 
various beneficiaries. It now appears that amongst 
the property to be transferred to the company 
were shares in the Mount Morgan Gold Mining 
Company, Limited, which were accordingly trans- 
ferred from the trustees under the will to the 
company. The transfer came under the notice of 
the Stamp Commissioners, and they claimed 
stamp duty upon it as on a conveyance upon a 
sale. That it was a conveyance there can be no 
question. The only question, therefore, is, Was 
it a conveyance upon sale ? It is contended that 
a sale means merely a sale for money, or, if not 
for money only, then for one of the considerations 
mentioned in s. 60 of Tfie Stamp Act, 1894. 
The case of John Fostei- and Sons, Ltd,, v. 
Tlie Commissioners of Inland Revenue (1894 1 Q.B. 
516) has been referred to, which was decided in 
1898, just before this Act was passed in Queens- 
land. In that case the Court of Appeal in 
England held that the real determining question 
was. Was the transaction a sale or not? The 
consideration in that case was shares in a joint 
stock company, and they held that there was a 
sale. They founded their decision upon the con- 
struction of the words of the statute, which sub- 
stantially were the same as those of the statute 
which we are now construing. They said that 
the word " sale " was not defined in the statute, 
but, referring to the other provisions of it, they 
said it appeared to assume that a sale included 
not only a conveyance for cash, but a conveyance 
under other circumstances where money's worth 
was given, the money's worth in that case being 
what within the definition of that Act was stock. 
Referring to the section corresponding to s. 50 of 
our Act, they said that it showed that the 
Legislature contemplated that a conveyance for a 
R^ Taylor's Transfeb, 



consideration of that kind should be treated as a 
conveyance on sale. It has been contended here 
that our Act contains no definition of the word 
" stock," which is true, and that the definition 
of ''stock" in the English Act includes shares; 
and it is said that there is nothing in 8. 50 which 
covers this case, and that the words " marketable 
security " do not cover shares. I think I should, 
myself, not be indisposed to say that probably those 
words include shares, but I do not think it is 
necessary to rely upon that construction as a 
ground of decision, because, like the Court of 
Appeal, we are at liberty to refer to the other 
provisions of the Act. Now, on referring to the 
Act, it appears that several transactions were con- 
sidered by the Legislature as sales— a sale for 
money, a sale for stock, a sale in consideration of 
a marketable security, whatever that is, a sale in 
consideration of a security which is not market- 
able, whatever that may be, and a sale in con- 
sideration of the release of a debt (s. 52). All these 
were transactions clearly treated by the Legislature 
as sales. It appears further when we refer to the 
schedule, as we have a right to do, that in the 
case of the transfer of land, or of any other pro- 
perty except shares in a joint stock compaDj, 
there may be a sale, although the consideration is 
not money. For if the transaction is a sale the 
stamp duty is to be assessed according to the 
amount or value of the consideration. The vrords 
" or value " would be idle if money were necessarilj 
the only consideration on a sale. I have already 
pointed out that it was impossible, in this case, to 
give effect to the purpose of the parties 
and to carry out the arrangement, without 
incurring pecuniary liability to the company 
when formed, but that the beneficiaries were 
not willing that there should be any actual 
liability, and that it was consequently part 
of the stipulation that that liability should be dis- 
charged concurrently with its inception by the 
transfer of the property to the company. Under 
these circumstances it seems to me that the real 
consideration for the transfer of this property to 
the company was the discharge of the liability of 
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the several shareholders for the nominal amount 
of their shares. I do not see how that is distin- 
guishable from the case mentioned in s. 52, when 
property is conveyed to a person in payment of a 
debt due to him. It was not disputed that the 
conveyance of property in consideration of a debt, 
or of the discharge of the liability of a surety, or 
of a contingent debt, would be within the meaning 
of s. 52. Therefore, without deciding whether the 
words " marketable security " include shares or 
not, which can be determined when the question 
arises, it seems to me that this transaction was a 
sale according to the sense in which these words 
were used by the Legislature in passing the 
statute. For these reasons I think the appeal 
fails. 

Real J. : I am of the same opinion. I think 
that the word '* sale *' in this statute must be 
understood to have the wide meaning given by 
Kay L. J., in the case of John Fouler and Sons, Ltd., v. 
Commissioners for l7iland Revenue {ubisup,) — namely, 
** a contract for the transfer of property to another 
for a valuable consideration.*' It clearly does not 
mean a transfer for money only, but it is not 
necessary to go so far as that. I fuUy concur in 
the judgment of the learned Chief Justice. 

Power J. : I am of the same opinion. 

Griffith C.J. : The answer to the question 
asked in the special case will be that the document 
is liable to ad valorem duty on the value of the 
Mount Morgan shares at the time of the transfer. 
The deposit of £20 will be retained by the Com- 
missioners. 

Solicitors for appellants : Macpherson d Feez, 

Solicitor for respondents : J. Howard GUI, 
Crown Solicitor. 
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R. V. coLYER, Ex parte colyer. 

June 10th, 1897. 
Customs Act, 1873 (37 Vic., No. 1), s. 188, 
Fifth Schedule, Counts 12, 14 — Guilty know- 
ledge of defendant — Onus of proof . 

On a charge under s. 188 of The Customs Act, 187S, of having 
possession of uncastomed goods, or being knowingly 
concerned in evading duties of customs upon goods, or in 
dealing with goods with intent to defraud the GustomSi 
proof is necessary of guilty knowledge on the part of the 
defendant, and the onus of such proof lies on the 
prosecution. 

Rule nisi, calling upon Philip Pinnock, P.M., 
Thomas Morrow and William P. Cooksley, Justices 
of the Peace, William Howe Irving, Collector of 
Customs, and Frederick W. E. Gabriel, an officer 
of Customs, to show cause why a conviction and 
order made on the 28th day of April, 1897, 
whereby the appellant, Thomas Colyer, was con- 
victed of an oflfence under s. 188 of The Custouis 
Act, 1873, and ordered to pay a fine of ten pounds, 
and the goods in respect of which the offence 
was alleged to have been committed were 
forfeited, should not be quashed, on the 
grounds : (1) That no offence was proved, 
inasmuch as there was no evidence of guilty know- 
ledge on the part of the said Thomas Colyer ; (2) 
that the magistrates did not state on which of the 
counts the said Thomas Colyer was convicted, and 
the evidence showed that there was only one 
offence, if any. 

Colyer was charged with being concerned 
on 80th March in having possession of certain 
uncustomed goods, to wit, thirteen and one- 
half pounds of tobacco and six ounces of 
cigars, contrary to s* 188 of Tits Customs Act, 
1878, whereby he had forfeited the penalty of 
£100, for which the Collector had elected to sue. 
The information also contained a count charging 
him being knowingly concerned in evading duties 
of Customs upon or dealing with the said goods. 

From the evidence for the prosecution, it 
B. t\ CoLTEB, Ex parte Golyeb. 
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appeared that Gabriel, a Customs' Inspector, and a 
Customs' officer had gone to the refreshment rooms 
of the defendant, and asked to see his stock of tobacco. 
The defendant on being asked where he had 
obtained various kinds of tobacco, replied in each 
case that he had bought it from a man at the 
door, whom he could not recognise again. He 
stated he did not trouble to inquire whether duty 
was paid or not. He produced no invoices. He 
said he gave five shillings per lb. for it. He 
admitted that he would have had to pay five 
shillings and sixpence per lb. in the market for 
" Two Seas " tobacco. The magistrates found 
the defendant guilty on both counts, fined him 
£10, with £2 28. costs, in default three months' 
imprisonment, and directed the goods to be 
forfeited. 

Sydes moved the rule absolute, and contended 
that evidence of guilty knowledge was necessary 
under s. 188. 

Scott, for the respondents, showed cause, and 
contended that as the conviction followed the form 
in the schedule, it was sufficient under s. 220. 
[Real J. : That section is for purposes of evidence, 
and must refer to pleading.] The case is not dis- 
tinguishable from R, V. Muagroce (12 V.L. 812, 
8 A.L.T. 81), where the same point was taken 
under similar sections. The burden of proof is 
on the defendant by s. 245. There is, moreover, 
a prima facu case of knowledge. The duty on 
imported tobacco is four shillings per lb. under 58 
Vic, No. 2. The defendant admitted one class of 
tobacco would have cost five shillings and sixpence 
in the market. He has had the advantage of the 
purchase at the low rate. [R, v. Dean (18 L.J. 
(Ex.) 88).] As to the second ground, the 
magistrates fined him on the first count only. If 
necessary the conviction could be amended. 

Griffith, C.J. : There is nothing in the second 
objection. There is power under The Justices Act 
to make a general finding. On the first ground 
the conviction cannot be upheld. There are 
suspicious circumstances, but they are not enough. 
The Victorian case cited seems to be wrongly 
B. r. CoLYEB, Ex parte Colyes. 



reported. The conviction must be quashed with 

costs. 

CooPEB and Bkal JJ. concurred. 

Solicitor for appellant : R. J. Leeper, 

Solicitor for respondents : J. Hotranl Gill, 

Crown Solicitor, 



JUNE SiniNGS OF THE FULL COURT. 
Chubb, Real and Poweb JJ. 

UNION BANK OF AUSTEALIA, LIMITED, r. PATOK. 

18th May, 17th, 18th, 2drd, 25th and 
28th June, 2nd July, 1897. 

Liquidation by arrangement — FrauduUnt pre- 
ference — Arrangement between principal creditor 
and debtor, by virttie of widck otfier credittm 
dividends are increased, btU wherdnj principal 
creditor is to recHre a target' diriderui ifuui 
other creditors — Arrangement not secret — 2>^/ 
fraud — Practice — Appeal — Evidence triken 
beftre Full Court. 

Defendant, who was a cnstomer of plaintiffs, a banking 
company, and who had been carrying on business for 
some time, in Aogust, 1893, presented a petition for the 
liquidation of his affairs by arrangement. Plainiiffi 
put in a proof as secured creditors in his estate its 
£1724 16s. 9d., valuing their security at £1000. 
Shortly after the first meeting, plaintiffs, at defendant'^ 
request, agreed to advance to G. sufficient money to 
enable him to purchase defendant's estate from the 
trustee for defendant's benefit, it being understood thai 
defendant should obtain his discharge from his 
creditors to enable him to do so. It was further agreed 
that plaintiffs should refrain from claiming a dividend 
in the estate for the time being, and shoold assist 
defendant in his business, defendant agreeing to pay 
at a later date plaintiffs' original claim in full. These 
arrangements were made with the knowledge and 
approval of the trustee of the estate, who, wnth the 
sanction of the committee of inspection, sold the estate 
to G. at a price which enabled him to pay to the other 
creditors a larger dividend than would have been 
payable had the arrangements between the plaintiffs 
and defendant not been made. It was no part of the 
agreement between plaintiff and defendant that these 
arrangements should be kept secret. 

In October, 1S93, defendant obtuned his discharge, and in 
November a fresh account was opened by him with 
plaintiffs, in which he was, with his consent, debited 
with the sum of dC1675 18s. 4d., made up of the amount 
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of his original debt and two small advances made sub- 
sequently to his discharge, less the proceeds of some 
securities. Defendant continued to bank with plaintifiFs, 
and in February, 1896, executed a mortgage deed in 
their favour to secure the then amount of his over- 
draft, he having subsequently to his discharge and before 
thai date paid them moneys exceeding the amount of 
the unsecured balance of their original debt, and they 
having made advances to practically the same amount. 
To an action on the covenant in the deed, the defendant 
pleaded that the agreement of 1893 was illegal as a 
frandnlent preference, and that the deed sued upon, 
being given in pursuance of that agreement, was void. 

Held (affirming the decision of Griffith G.J.), that the 
agreement of 1893 was not illegal 

Per Obiffith G.J.: Assuming that that agreement was 
illegal, plaintiffs unsecured debt had been volun- 
tarily paid by defendant subsequently to his dis- 
charge, and his indebtedness to plaintiffs at the 
date of the execution of the deed of 1896, consisting of 
a balance of a secured debt and advances recoverable 
by law, was a valid consideration for that deed. 

Per Griffith, G.J. : There is no such thing as legal fraud 
as distinguished from actual fraud. A transaction 
which is honest in fact, which transgresses no law, and 
by which no one is injured, cannot be held to be 
fraudulent. 

Action by Union Bank of Australia, Limited, 
against James Paton, to recover £1705 Os. 9d. 
and interest due under a covenant. 

This was an action to recover moneys alleged 
to be due under a deed of mortgage executed by 
the defendant under the circumstances appearing 
in the judgment of the learned Chief Justice. 

Feez and Gore-Jones, for the plaintiffs. 

LtlUy, for the defendant. 

On the hearing of the action before Griffith C.J. 
without a jury, judgment was reserved, and on 18th 
May, 1897, Griffith C.J. delivered judgment as 
follows : This is an action upon a covenant con- 
tained in an indenture of mortgage, dated 28th 
February, 1896, which was given under the 
following circumstances : — 

In August, 1898, defendant, who had for some 
time carried on business at Toowoomba, and who 
was a customer of plaintiffs, presented a petition 
for liquidation of his affairs by arrangement. The 
plaintifiiB proved in the liquidation for £1724 
168. 9d., and valued their securities at £1000, the 
net proof being, therefore, for £724 16s. 9d., which 



was, apparently, a larger sum than the amount 
all the defendant's other debts. 

Shortly after the first meeting of creditors the 
defendant came to the plaintiffs* manager, in- 
formed him that the trustee threatened to turn 
him out of his premises and realise the estate, 
and intimated that he wished to avoid this result. 
Plaintiffs' manager suggested that he should 
endeavour to find some friend who would buy the 
estate back for him. Shortly afterwards defendant 
returned, and stated that he could arrange to buy 
back his estate if the plaintiffs would agree to 
forego inmiediate payment of the dividend which 
would be payable on their debt. 

After several interviews, and at the urgent 
request of the defendant, it was agreed that the 
plaintiffs should advance to a friend of the 
defendant, named Garget, a sum sufficient to pay 
all preferent claims in full, together with a divi- 
dend of 7s. 6d. in the pound on concurrent 
claims, except that of the plaintiffs, and all the 
expenses of the liquidation. This advance was to 
be made for the purpose of enabling Garget to 
purchase the estate from the trustee on defendant's 
behalf, it being understood that he would obtain a 
discharge from his creditors to enable him to take 
advantage of the purchase. It was further agreed 
that plaintiffs should forego payment of the divi- 
dend on their claim, and should assist defendant 
in carrying on his business for a time not speci- 
fied, and that defendant in consideration of this 
action on plaintiffs' part should agree to pay the 
plaintiffs' original claim in full, and give them 
additional security upon the property comprised 
in the mortgage of 28th February, 1896, when 
that property (which was then mortgaged to its 
full value) should become available. 

This agreement was made with the full know- 
ledge and approbation of the trustee, and I find 
as a fact that it was no part of the agreement 
that it should be kept secret. In pursuance of 
this agreement Garget bought the estate from the 
trustee for the benefit of defendant. The sale 
was made with the approval of the committee of 
Union Bank of Australia, Ltd. r. Paton. 
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inspection, who knew that Oarget was acting on 
defendant's behalf. A resolution fpr defendant's 
discharge was passed on 18th October, 1898. 

I find as a fact that this arrangement was bene- 
ficial to defendant's creditors, other than plaintiffs, 
and that they received, by virtue of it, a consider- 
ably larger dividend than would have been 
obtained by a realisation of the estate. I also 
find, as a fact, that the arrangement did not 
operate tor the immediate benefit of the plaintiffs, 
although it was possible— and was, of course, 
contemplated— that it would eventually be to their 
advantage. Whether it has proved, or will prove, 
to their advantage does not appear, and is not, I 
think, material. 

On 11th November, 1898, after defendant had 
obtained his discharge, a new account was opened 
with him in the plaintiffs' books, in which he was, 
with his consent, debited with the sum of £1675 
18s. 4d., made up of the amount of his original 
debt, less the proceeds of some securities, together 
with two small cash advances made subsequently 
to his discharge. 

Defendant continued to carry on his business 
and to keep his banking account with plaintiffs, 
but the amount of his overdraft remained practi- 
cally stationary. On 28th February, 1896, the 
mortgage containing the covenant sued upon was 
executed for the amount of defendant's overdraft 
as it then stood, plaintiffs advancing a sum of £QQ 
8s. to pay off the balance still due on the former 
mortgage. 

On these facts it is contended by defendant 
that the arrangement of 1898 was fraudulent and 
therefore unlawful, and that the deed of February, 
1896, being given in pursuance of an unlawful 
agreement, is void. It is, as I pointed out in the 
course of the argument, necessary to show that 
the agreement was unlawful. For, if it was 
merely void as made without consideration, that 
circumstance would be no answer to an action on 
the covenant {Jones v. Waiter 6 Jur. 668, 9 01. & 
P. 88, 4 M. & Gr., 1104). 

In support of the argument that the agreement 

Union Bank of Australia, Ltd. v. Faton. 



was unlawful, reliance was placed on the doctrine 
established by the cases of Jackman v. MitckU 
(18 Ves. 581), McKewan v. Sanderson (L.R. 20, 
Eq. 65) and similar cases. It was not contended 
--nor indeed could it be contended upon the en- 
dence — that anyone was actually deceiTed oi 
defrauded or injured, but it was maintained that 
such an agreement as that under consideration is 
fraudulent in law, whether it is fraudulent in fac: 
or not. In my opinion, however, the notion th&i 
there is such a thing as ** legal fraud," as distin- 
guished from actual fraud, has been exploded bj 
the case of Derry v. Peek (14 A.C. 887). I think 
that a transaction which is honest in fact, which 
transgresses no law, and by which no one is in- 
jured, cannot now be held to be fraudulent. 

It is necessary, therefore, to examine carefnllj 
the doctrine relied upon. Sometimes the right to 
relief against such an agreement has been put on 
the ground of oppression {Smith v. Ctcff, 6 M. & S. 
160 ; Atkinsmi v. Denby, 7 H. & N. 984 ; 81 LJ., 
Ex. 862 ; Kearley v. Thomson, 24 Q.B.D. 742), it 
being said that a debtor dealing with a creditor 
who exacts an additional payment in preference 
to other creditors, when all are ostensibly to share 
alike, is not dealing with him on equal terms. More 
often it is put on the ground of fraud upon the other 
creditors. In Kx parte MUiier (16 Q.B.D. 605) 
Bowen L.J. says : " A man who is insolvent may 
enter into any arrangements he pleases with his 
creditors, provided that he does not infringe the 
provisions of any Statute, or the ordinary rules oi 
good faith. But in an ordinary case, what does 
a simple composition with creditors mean ? It 
means that each of the creditors agrees to forego 
a part of his debt, the consent of each creditor 
who comes into the arrangement being a consider- 
ation for the consent of the others. It follows 
that it is of the very essence of such a transaction 
that the creditors who take part in the scheme ftct 
upon the faith and understanding that they are 
ail coming in upon terms of equality, and if a 
deed is prepared to carry out this equal distribution, 
every creditor who executes it does so on the 
faith that there is no private bargain with any oi 



1879. 



THE QUEENSLAND LAW JOURNAL. 



81 



the other creditors, which will destroy this 
equality. If there is any private agreement that 
one of the creditors is not to be dealt with upon 
this equal footing, but is to receive a preference, 
that is a breach of faith, and if the debtor is 
aware of it, it strikes at the root of the deed, and 
entitles any creditor who has been thus deceived 
to treat it as void." It is to be noticed, however, 
that the very learned Lord Justice does not 
describe the transaction as unlawful, but only as 
void. 

Again, in Levita's Claim (1894, 8 Ch. 866) 
Davey L.J. says : '< The cases which have been 
referred to, seem to me capable of being divided 
into two classes — 1st, where a secret inducement 
is offered to one creditor to execute a composition 
deed, or to accept a composition on the footing 
that all the creditors share alike. Of course, it 
would be an obvious fraud on the other creditors, 
who agree to accept a composition payable pro 
rata to all, if one creditor was enabled, by a secret 
bargain, to obtain a better advantage for himself, 
and that would be all the more so where, as in 
modem cases, a specified majority of the creditors 
have power to bind the minority. The second 
class of cases is where a creditor has been induced 
to withdraw his opposition to the insolvent or 
bankrupt, or to withdraw a bankruptcy petition, in 
consideration of some pecuniary advantage. 
There it has been held that the creditor, in 
opposing the* insolvent or bankrupt, or in present- 
ing a bankruptcy petition, is acting on behalf of 
the creditors generally, and for this reason, that 
if he did not put himself forward to present a 
bankruptcy petition, or to conduct the opposition, 
and so secure the public examination of the 
debtor, other creditors would do so ; and there is 
the further reason that it is a matter of public 
interest that the public examination of a debtor 
should not be stifled." 

The Court of Appeal in this case referred with 
approval to a dictum of Parke B. in Smith v. 
SaUzmann (9 Ex. 585, 548). '' Unless it was 
shown that the agreement was entered into upon 
the understanding that all the creditors were to be 



upon the same footing, and that the plaintiff was 
put upon a better footing, or that the plaintiff 
signed the petition for the purpose of deluding the 
other creditors to do so, there is no fraud." The 
agreement referred to in this passage is, of course, 
the agreement made by the other creditors. 

I have read, I think, nearly all the cases in 
which this particular kind of fraud has been 
considered, and I find that in all of them (except 
Staines v. Waimcright (6 Bing., N.C. 174) which 
turned on another point) secresy has been an 
essential part of the transaction ; the creditors had 
been induced by a deliberate and deceitful con- 
cealment of a material fact to act to their own 
detriment ; and the debtor had had pressure put 
upon him by the favoured creditor. 

All these elements are wanting in the present 
case, unless the absence of evidence that the 
agreement was disclosed to the creditors before 
they granted the debtor's discharge, is sufficient 
proof of secresy. I doubt, indeed, whether they 
did not actually know of it. But, whether they 
did or not, I draw the following inferences of fact 
from the facts in evidence : — (1) That the other 
creditors knew that some friend of the debtor was 
advancing him a sum of money for the purpose of 
enabling him to buy back his estate at a price 
higher than its actual value. (2) That they did 
not care who that friend was, or whether he was 
a creditor or not, or what was the arrangement 
between him and the debtor as to repayment. 

Under these circumstances, I do not see any legal 
or moral obligation to disclose the agreement. I 
think, further — to adopt the language of Lord 
Herschell in Levita^s Claim (p. 871)— -a case, no 
doubt, distinguishable from this except so far as 
concealment is a material element for consideration 
— that even if the agreement could be void because 
concealed, it could only be so if it was concealed 
by agreement between the debtor and the creditor ; 
and that if it was an agreement not intended by 
the creditor to be concealed, the fact that the 
debtor concealed it does not entitle him afterwards 
to treat the transaction as void. 

Union Bank of Australia, Ltd. v. Faton. 
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The agreement in the present case is dearly not 
open to the objection of being intended to deceive 
the Court or interfere with the administration of 
justice. Its want of validity rests entirely upon 
the alleged fraud upon the other creditors. 

But even if the omission to disclose the agree- 
ment would make it invalid, it could not, in my 
opinion, have the effect of turning a transaction 
which was honest in fact, which was not intended 
to be concealed, and which injured no one, into a 
fraudulent or unlawful transaction. 

The terms << unlawful agreement,'' and *' illegal 
agreement " are, in truth, used in different senses 
in different cases, according to the matter under 
consideration. Sometimes they are applied to an 
agreement which is in violation of positive law ; 
sometimes to an agreement given for an immoral 
consideration ; sometimes to an agreement which 
is regarded as against public policy (as to which 
see per Lord Bramwell in Mogul Steamship Co. v. 
McGregor, Goto d Co. (1892 A.C. 26 at p. 46), and 
very often to an agreement which is merely void. 

The only case I have found in which it has 
been decided that a secret agreement of the kind 
under discussion is illegal (as distinguished from 
being merely invalid), so as to affect a subsequent 
contract under seal founded upon it, is Geere v. 
Mare (88 L.J. Ex. 60, 2 H. & C. 889). In that 
case, however, which was decided on demurrer, 
the actually fraudulent nature of the original 
transaction was admitted on the pleadings. 

In the present case the^4u^5ne« when first 
made was obviously incapable of being enforced. 
Nor could the defendant, after obtaining his dis- 
charge, have been compelled to ratify it. But I 
am not aware of any rule of law, or decided case, 
which compels me to hold that it was unlawful in 
the sense that the defendant, having obtained all 
the stipulated benefits, and having become a free 
man in consequence, could not of his own free 
will enter into a binding agreement to give effect 
to his previous promise. 

Assuming, however, that the agreement of 
November, 1898, was illegal, and not merely void, 

Vnion Bank of Au8TBiu:jA, Ltd. r. Paton. 



it is clear that any money voluntarily paid by the 
defendant under it, with full knowledge of the 
facts, could not be recovered back. I think it was 
dearly understood, if not expressed, between the 
parties when the new account was opened in 
plaintiffis' books, that all payments made by 
defendant to the credit of that account should be 
treated according to the ordinary rules governing 
the application of payments — 1.«., that they should 
be applied in discharge of the earliest items of 
the unsecured debt. I think, I say, that an agree- 
ment so to apply the payments is to be inferred 
from the circumstances, and I do infer it as a 
fact. Now, the payments made by defendant to 
this new account before the date of the deed 
sued upon, largely exceeded the unsecured portion 
of the original debt, which must therefore, in my 
judgment, be considered as having been volun- 
tarily paid by the defendant. It follows that the 
debt at the time of the execution of the deed con- 
sisted in part of the unpaid portion of the original 
fully secured debt, and in part of new advances 
made by the plaintiffs. A debt, the payment of 
which may be enforced by process of law, or by 
putting in force a valid security, cannot be con- 
sidered an illegal consideration. The deed is, 
therefore, free from any taint of the original sup- 
posed illegality. [See on this point Attorney- 
General v. HoUingtcorth (2 H. & N. 416), Flight 
V. Rsed{lR.& C. 708).] 

I have dealt with the case upon idl the facts 
proved. But I should point out that the statement 
of defence merely alleges an agreement made 
subsequent to the debtor's discharge. This is 
no more than a plea of want of consideration, 
which is no answer to an action on a covenant. 
I may say, however, that I am very much disposed 
to think that the agreement made after the 
discharge is the only one that ought to be taken 
into consideration, the antecedent agreement 
having been one which could not under any 
circumstances, standing alone, have had any 
operation — a circumstance which, of itself, distin- 
guishes this case from all &ose relied upon by the 
defendant. 
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There will, therefore, be judgment for the 
plaintififs. 

The defendant appealed. 

LUley for appellant : The arrangements in 1898, 
in pursuance of which the deed now sued on was 
made, were iUegal as being contrary to both the 
letter and the spirit of TIi£ Insolvency Act of 1874, 
which Act prevents a creditor, even with the 
knowledge of the other creditors, from bargaining 
with the debtor to receive a larger dividend than 
the other creditors. The basis of a liquidation 
by arrangement, as of all dealings with a debtor's 
estate under the Insolvency Act, is an equal 
division of the debtor's estate" among all his 
creditors, and any attempted distribution on 
another basis amounts to a fraudulent preference. 
Moreover, in this case there was the additional 
element of secrecy, as it is not contended that the 
arrangement in question was known to the general 
body of the creditors, nor can it be argued that 
notice to the trustee of an estate of an arrange- 
ment will bind the creditors of the estate. The 
whole deed of 1895 is tainted, and the respondents 
cannot recover, under that deed, even the 7s. 6d. 
payc^ble in the liquidation, since that sum is 
inseparable from the other amounts intended to 
be thereby secured. The defence of appropriation 
of payments raised by the learned Chief Justice in 
the latter portion of his judgment cannot be 
supported, for the law as to appropriation, on 
which that defence is based, does not apply where 
debt to which the appropriation is sought to be 
made is ^legal. He cited : Jacknvann v. Mitchell 
(18 Ves. 681) ; KniglU v. Hunt (6 Bing. 429) ; 
Staines v. Wainwright (6 Bing. N.C. 174) ; Mare 
V. Sandford (1 Giff. 288, at p. 296) ; DaugUish v. 
Tennent (L.R. 2 Q.B. 49) ; McKewan v. Sanderson 
(L.R., 15 Eq. 229) ; Ex parte Barrow (18 Ch.D. 
464) ; Ex pane MUner (15 Q.B.D. 606) ; Levita's 
Claim (1894, 8 Ch. 866) ; Atkinson v. Denby (7 
H. & N. 984) ; SmUk v. Cuf (6 M. & S. 160). 

Feez and Gore- Jones for the respondents : In all 
the cases cited on behalf of the appellant, secrecy 
was an essential part of the matter, and in all 
of those oases the creditor making the arrange- 



ment actually received his dividend with the 
other creditors, as well as the additional advan- 
tage which was the subject matter of the 
transaction impeached. In this case the creditor 
received no dividend, but waived that right 
in view of future^ advantage, and his action 
resulted in an actual benefit to the other creditors 
of the estate. The secrecy in the matter (if 
there was any secrecy, which the respondent 
does not admit), was quite accidental, and by no 
means of the essence of the transaction. The 
respondent, however, contends that the notice to 
the trustee of the intentions of the debtor and the 
creditor in question was, under the circumstances, 
more than sufficient to clear the transaction from 
any stigma of fraudulent secrecy. Throughout 
the whole transaction the creditor whose conduct 
is now impeached, and on whom there was no 
duty at law to reveal the dealings between the 
parties, acted with the utmost good faith, and in 
the words of the learned Chief Justice, ''a tran- 
saction which is honest in fact, which transgresses 
no law, and by which no one is injured, cannot be 
held to be fraudulent." There is, however, no 
proof that the agreement in question was kept 
secret, and the onus of proving secrecy lies on the 
party alleging it. 

But even assuming the agreement of 1898 to 
have been void, the defence of appropriation of 
payments, raised by the learned Chief Justice, 
must prevail, and the appeal must, in any event, 
be dismissed. They cited : Bissell v. Jones (L.R., 
4 Q.B. 49) ; Ex parU Nicholson (L.R., 5 Ch. 882) ; 
Ex parte Bunnell (1 Ch.D. 587) ; S7nith v. Saltztnan 
(9 Ex. 585) ; Ex parte Sadler and Jackson (15 Ves. 
62); ExparteMilner{UQ.B.D. 605); Jakenmnv. 
Cook (4 Ex.D. 29) ; Attorney-General v. Hailing- 
worth (2 H. & N. 216) ; Robson on Bankruptcy, 
6th Ed., 619 ; Leake on Contracts, 8rd Ed., p. 
789. 

Lilleyf in reply, cited : McKewan v. Sanderson 
(L.R. 20 Eq. 72, 74 ; L.R. 15 Eq. 229, 2M),Wright v. 
Laing (8 B. & C. 165), Lamprell v. Billericay DnuUL 
(8 Ex. 288), Grant on Bankers 4th Ed. 24' 
Union Bank of Austbalu, Ltd. v, F 
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parte Handleson (2 D. & Ch. 684), Geere v. Mare 
(2 H. & C. 839), Fisher v. Bridges (8 E. & B. 642), 
CUty V. Ray (17 C.B. (N.S.) 188). 

Chubb J. referred to McClatchy v. Haslem (1891 
W.N. 191), Attorney- General v. HollingsivoHh (2 
H. & N. 216), and Flight v. Be^rf<H. & C. 703). 

The Court being of opinion that the evidence 
as to the knowledge of the committee of inspec- 
tion of the transaction in question was insufficient, 
by consent gave leave to both parties to call fresh 
evidence before them, and adjourned for that 
purpose. 

The evidence given on such adjournment 
supported the finding of the learned Chief Justice 
on that point. 

C.A.V. 

2nd July. 

The judgment of the Court was delivered by 
Chubb J. as follows : — 

Chubb J. : This is an appeal from a judgment 
of the Chief Justice, directing judgment to be 
entered for the plaintiffs in an action upon a 
covenant contained in an indenture of mortgage, 
dated 28th February, 1896. The defence to the 
action was that the deed was given in furtherance 
of a previous unlawful agreement, and was, there- 
fore, void. It is necessary to ascertain exactly 
what was the agreement, its nature, the parties to 
it, and the circumstances under which it was 
entered into, and then to test its validity or other- 
wise by the principles of law applicable to those 
circumstances. 

On the 14th August, 1893, the defendant pre- 
sented a petition for liquidation of his affairs by 
arrangement. On the 80th August a resolution 
was passed at a meeting of the defendant's 
creditors to wind up the estate in liquidation, and 
on 2nd September E. Casper was appointed 
trustee in the liquidation, and three of the 
creditors were appointed a committee of inspec- 
tion. The plaintiffs were the largest creditor. 
Their debt was £1724 16s. 9d., against which 
they held a mortgage security valued by them at 
£1000. The trustee estimated that the estate 

Union Bank of Ausiralia, Ltd. r. Paton. 



would produce by realisation 5s. in the pound. 
The defendant was anxious to buy his estate and 
business back from the creditors, and on the 
trustee threatening to turn him out of his 
premises and realise, went to the plaintiffs* 
manager, Bennett, informed him of the trustee's 
intention, and asked him what was best to be 
done. Bennett asked him if he had any proposal 
to make. Defendant replied none. Then Bennett 
asked if he had any friends who would help him 
to buy the estate back for him. In a day or two 
defendant informed Bennett that a friend named 
Garget was willing to help him, and that if the 
bank stood out of their dividend Garget would 
find as much money as would buy the estate back. 
After several interviews between Bennett, the 
defendant, and the trustee, all of which took place 
between 2nd September and 11th November, 
when the matter was finally completed, the plain- 
tiffs were induced by defendant — to use Bennett's 
own words, " defendant begged them to do it " — to 
enter into an agreement, which the learned Chief 
Justice finds in the following words, and with 
which we agree : — " After several interviews, and 
at the urgent request of the defendant, it was 
agreed that the plaintiffs should advance to a 
friend of the defendant, named Garget, a sum 
sufficient to pay all preferent claims in full, 
together with a dividend of 7s. 6d. in the pound 
on concurrent claims, except that of the plaintiffs, 
and all the expenses of the liquidation. This 
advance was to be made for the purpose of 
enabling Garget to purchase the estate -from the 
trustee on defendant's behalf, it being understood 
that he would obtain a discharge from his 
creditors to enable him to take advantage of the 
purchase. It was further agreed that plaintiffs 
should forego payment of the dividend on their 
claim, and should assist defendant in carrying on 
his business for a time not specified, and that 
defendant, in consideration of this action on 
plaintiffs' part, should agree to pay the plaintiffs' 
original claim in full, and give them additional 
security upon the property comprised in the mort- 
gage of 28th February, 1896, when that property 



1897. 



THE QUEENSLAND LAW JOUENAL. 



85 



(which was then mortgaged to its full value) 
should beoome available. 

'* This agi^eement was made with the full know- 
ledge and approbation of the trustee, and I find 
as a fact that it was no part of the agreement 
that it should be kept secret. In pursuance of 
this agreement Oarget bought the estate from the 
trustee for the benefit of defendant. The sale 
>vas made with the approval of the committee of 
inspection, who knew that Garget was acting on 
defendant's behalf. A resolution for defendant's 
discharge was passed on 18th October, 189B." 

The learned Judge also found that this arrange- 
ment was beneficial to defendant's creditors other 
than plaintiffs, and that they received, by virtue 
of it, a considerably larger dividend than would 
have been obtained by a realisation of the estate, 
and that the arrangement did not operate for the 
immediate benefit of the plaintifGs, although it 
was possible— and was, of course, contemplated — 
that it would eventually be to their advantage. 
Whether it had proved or would prove to their 
advantage did not appear, and was not, as he 
thought, material. 

On these facts it was contented for the 
appellant that the contract of 1898 was illegal, 
as being contrary to the policy of the law of 
insolvency, and further, that the covenant in 
the deed of 1896 was invalid, because part of 
the consideration for it — viz., the contract of 1898 
was illegal, and if so, therefore, the whole deed 
was vitiated. {Waite v. Jones, 1 Scott 780; 
Lotmd V. GrimwaiU, 89 Ch.D. 606.) There is no 
doubt that this is the law. If the indenture is 
tainted with the illegality of the original trans- 
action it cannot be enforced. {Fisher v. Bridges, 
8 E.&B. 642; Geere v. Mare, 2 H.&C. 889.) 
And it matters not that the transaction is con- 
tained in two instruments, one of which contains 
an agreement which standing alone would be 
valid ; if both instruments, in fact, constitute the 
whole agreement between the parties, the whole 
agreement is vitiated, and no benefit can be claimed 
under either instrument. ( White v. Wriyht, 8 B. & 
C. 278.) If, therefore, the agreement of 1698 cannot 



be maintained, the covenant of 1896 must fail, 
and the plaintifis will not even be entitled to 
judgment either for the dividend or the advances 
made since the defendant obtained his discharge. 
Now, the alleged illegality is this, that the 
covenant was executed in furtherance of a contract 
which was contrary to the policy of the insolvency 
law. A considerable number of cases were cited 
at the bar, and we have examined many others, 
extending as far back as 1808. The result of the 
decisions may be summed up as establishing, 
firstly, that where an agreement is contrary to the 
express provisions of an Act of Parliament it is 
illegal ; secondly, where a person acting in unison 
with others obtains for himself by agreement, 
stipulation, or otherwise, any further benefit than 
that provided by the common agreement or 
instrument to which all are parties, he is ynma 
facie guilty of a fraud on the others with whom he 
acts, the reason being that his joining them may 
have induced them, or some of them, to become 
parties to the common agreement ; therefore the 
person who by private agreement stipulates for an 
additional benefit has made an illegal agreement, 
unless he can show that all who acted in unison 
with him knew of his private agreement when they 
so acted. If he shows such knowledge there is no 
illegality, as those who acted in unison with him 
could not be misled. {Leicester v. Rose, 4 East. 
871 ; Kx parte Sadler and Jackson, 15 Ves. 52 ; 
/ackman v. Mitcliell, 18 Ves. 681 ; Howden v. 
Haigh, 11 A. & E. 1088 ; Sfnith v. Cuf, 6 M. & S. 
160; Knight Y. Hunt, 6 Bing. 482; CuLlingworth 
V. Lloyd, 2 Beav. 886 ; Re Cross, 4 De G. & Sm. 
864 ; Mare v. Sandford, 1 Gi£f. 288 ; Atkinson v. 
Benhy, 7 H. & N. 984 ; Qeere v. Mare, 2 
H. & C. 889 ; Daugleish v. Ten^ient, L.B., 2 Q.B. 
49; In re Milner, 16 Q.B.D. 606). Sometimes 
the words used (in declaring the agreements in 
the cases mentioned, illegal) are that it was a 
secret agreement, or a concealed and underhand 
agreement, and in most cases the agreements are 
secret and concealed, in the sense of intended 
to be, and to the manifest advantage of 
Union Bank of Austsalia, Ltd. v. Pa- 
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creditor, but such intended secrecy or agreement 
is not necessary to render the agreement illegal. 
And those who contend that the agreement was 
known to the rest of the creditors are bound to prove 
it. {Re Sadler and Jackson, Cullingworth v. Lloyd, 
{vM sup, ) . The requirement of good faith between 
persons who act in unison is equally essential to 
the validity of a transaction, whether or not under 
the provisions of the Insolvency Act {_Re Cross ; In 
re Milner (ubi sup.).] In the latter case, the tran- 
saction was an ordinary creditors' deed, made 
irrespective of bankruptcy proceedings. 

We have examined thus fully the authorities 
cited in order to point out the true rule upon 
which they rest, which shows very clearly that 
whatever other rule of law (if any) the case before 
us may offend against, the transaction is not 
illegal within this rule. Holding that mere non- 
conmiunication to all the other creditors would 
not render the transaction illegal, unless such 
non-communication was in pursuance of an agree- 
ment to keep it secret, does not neciBssarily affect 
the rule established by the cases cited, inasmuch 
as this case does not come within that rule. 

Thirdly, certain powers are, by the Insolvency 
Act, given to creditors— powers greater than those 
possessed as a mere creditor apart from the 
Insolvency Act, and which he may exercise or not 
at discretion ; but, as all such powers are given to 
him for the furtherance of justice or the benefit of 
all creditors in common, he cannot legally make 
use of such powers for his own exclusive profit — 
in other words, an agreement for a bribe is illegal. 
Upon this ground Hall v. Dyson (17 Q.B. 785) 
was decided. In that case there was a promise 
by a third person to pay a creditor a sum of 
money if he withdrew opposition to the insolvency 
discharge, and the promise was held void. 

Counsel for the appellant further contended 
that there is some rule of law which prevents 
creditors in the case of an insolvency making any 
agreement, even with the knowledge and consent 
of all the other creditors, by which, under any 
possible state or circumstance, one creditor may 

Union Batk of Aubt&alxa, Ltd. v, Faton. 



become entitled to, or may receive, more in the 
pound as respecting his debt than another creditor, 
and he relies on the case of Staines v. Wainwright 
(6 Bing. N.C. 174) in support of that proposition. 
That case, when carefully looked at, gives no 
support to such a contention. It decides only 
that, under the bankruptcy laws as then existing, 
a statutory majority of creditors in meeting 
assembled could not bind non-assenting creditors 
to an agreement, such as was made in that 
particular case : if it decided more than that, it is 
in direct contradiction to Bissell v. Jones (L.R., 
4 Q.B. 49) a much later case, in which it was 
held that a deed with the requisite consents under 
The Bankruptcy Act, 1861, by which it was 
covenanted that all the creditors should be paid 
5s. in the £, guaranteed by one of the creditors, 
and that he should take the estate in trust to pay 
himself his remaining 15s. out of the surplus 
remaining after payment of the 5s., was valid and 
binding on non-assenting creditors. Gockbum 
C.J., at p. 58, says : ** The tendency of the later 
decisions is to hold that the Legislature intended 
by these enactments to give the majority a power 
to decide, notwithstanding the dissent of the 
minority, what is most advantageous for the 
general body. We must therefore look to see if 
there is anything so collusive or extravagant as to 
induce us to say that it ought not to bind the non- 
assenting creditors.*' The fact that the arrange- 
ment in this case was beneficial to the creditors, 
as sworn by the trustee, and found by the learned 
judge, was not denied by the defendant. Smith v. 
Saltzimm (9 Ex. 585), and LevUa's Claim (1894, 8 
Ch.D. 865) are also direct authorities that a 
creditor, not acting in concert with the other 
creditors, and not stipulating for a consideration 
or bribe as to the manner in which he will exercise 
or refrain from exercising some special right given 
to him by the Insolvency Act, is not precluded 
from making an agreement with the insolvent, by 
which he may, under certain circumstances, 
receive more in the pound than some other 
creditor who, acting on his own judgment, may 
be induced to accept less. These contracts are 
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valid, because, when creditors do not work in 
concert, each creditor consents on such terins as 
he may think just. In some cases, however, 
where parties do not act in concert, there may 
exist circumstances arising from the nature of the 
case, whereby an agreement, by which one obtains 
a greater benefit than others, though not invalid 
by the mere fact of non-disclosure, may be so if 
the non -disclosure be in accordance with an agree- 
ment to keep it secret {Simpsofi v. Lord Howden, 
9 CI. & F. 61). 

And we agree with the learned Chief Justice in 

thinking that this is such a case, and with his 

finding that there was no agreement to conceal 

the rule, and therefore the last-mentioned rule 

does not affect its validity. Guided by these 

principles, what is there illegal in the contract in 

pursuance of which the deed sued upon was 

executed ? The learned judge finds that it was 

honestly made with the knowledge and approbation 

of the trustee; that it was beneficial to the 

creditors (other than plaintiffs) ; and that they 

received, by virtue of it, a considerably larger 

dividend than would have been obtained by a 

realisation of the estate ; that it did not operate 

for the immediate benefit of the plaintiffs, although 

it was possible— and, of course contemplated — 

that it would eventually be to their advantage. 

The plaintiffs gave up a certain 5s. in the £. The 

defendant received his discharge, and got back his 

estate and business as a going concern, and the 

right to continue in occupation of the business 

premises. The trustee had power to sell the 

estate, and he did so with the approval of the 

Committee of Inspection. There is no statutory 

provision against a creditor purchasing or joining 

in the purchase of the estate [see Insolvency Act, 

ss. 128, 124, 182 (4), 188 (5)]. The interest of 

the creditors is entrusted to the care of the trustee, 

and communication bond fide made to him with 

respect to any matter solely entrusted to him is, 

we think, sufficient to protect the person making 

it, as fuUy as a communication to all the other 

creditors when they act personally and in unison 

with one another. Of course, the utmost good 



faith is necessary. We accept the facts as found 
by the learned Chief Justice so far as regards the 
contract, and we agree with those findings. We 
are consequently unable to discover anything 
illegal in the transaction. In the view we have 
taken of the case, it is unnecessary to express an 
opinion on that part of it which relates to the 
question of the appropriation of payments. 
Agreeing, therefore, with the learned Chief Justice 
that there was nothing unlawful in the agreement, 
it follows that the covenant is valid, and the 
judgment was right. The appeal will, therefore, 
be dismissed with costs. 

Solicitors for appellant : Morris d Fletcher^ 
agents for J. F. Herbert^ Toowoomba. 

Solicitors for respondents : Macpkerson d Feez, 
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Rs dtson's appeal. 
11th, 18th, and 28rd June, 1897. 

Crown Lands Act of 1884 (48 Fie., No. 28), 

ss, 21, 67 — Appeal from refusal of Land 

Board to grant extension of time for compliance 

mih conditions of improvement on a grazing 

farm — 31 Vic., No. 6, s. 20. 

Held [affirming the decision of Obzffith C.J. in Ghambeni 

(8 Q.L.J. (N.G.) 2)], that an appeal does not lie from 

a refusal of the Land Board to grant to a selector, 

under s. 67 of the Act 48 Vic, No. 28, an extension 

of time for making the improvements required by 

the Act. 

Appeal from a decision of Griffith C.J., in 
Chambers, refusing to fix a day for the hearing of 
an appeal by Edward Dyson from a decision of 
tiie Land Board. 

The Land Board had, under the circumstanc 
appearing in the judgment of the learned 1 

Ee Dyson's Appba^ 
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Justice Cooper, refused to grant Dyson an exten- 
sion of time, under s. 67 of The Crown Lands Act 
of 1884 J for the completion of the required im- 
provements on two grazing farms. He applied to 
the Chief Justice in Chambers to appoint a day 
for the hearing of an appeal from that refusal. 
The Chief Justice declined to make an order 
appointing a day for the hearing of the appeal, on 
the ground that an appeal did not lie from the 
discretion conferred on the Land Board by s. 57. 
From that decision Dyson now appealed. 

Lilhy, for appellant : The appellant contends, 
firstly, that under such circumstances an appeal 
will lie from the discretion of the Land Board, 
just as in some cases it lies from the discretion of 
a judge, and that the learned Chief Justice was 
wrong in refusing to appoint a day for the 
examination of the circumstances of the proposed 
appeal. He, in fact, decided on the competency 
of the appeal without examining the facts. Then 
the appellant contends that the word *' may," in 
8. 57, does not necessarily import a discretion on 
the part of the Land Board, and that where un- 
avoidable accident can be shown <<may" is 
to be read as '' must," and that the Land Board 
would have no discretion to refuse the application. 
(Eyre v. Corporation of Leicester^ 1892 1 Q.B. 186 ; 
Ex parte Nyberg^ 8 V.L.R. (L.) 292; Julim v. 
Lord Bishop of Oxford^ 6 App. Cas. 214.) 

[Beal J. referred to E, v. Judge Turner, 1897 
1 Q.B. 46.] 

The question as to whether there was 
unavoidable accident was surely one as to which 
an appeal would lie. Further, even if the 
Land Board had a discretion in the matter, there 
must have been an exercise of that discretion, and 
an exercise upon judicial principles (SJmrpe v. 
Wakefield, 1891 A.C. 178.) The appellant claims the 
right to inquire by means of an appeal into the 
exercise of that discretion. And finally, he claims 
that he is entitled to appeal from the decision 
complained of by reason of the right of appeal 
given by s. 21 of the Act of 1884. There must 
be a regular inquiry into the question of unavoid- 

He Dyson's Appeal. 



able accident, and a decision which should be 
— whether it was or was not in this case is quite 
immaterial — pronounced in open Court, and from 
such a decision an appeal clearly lies under the 
last mentioned section. He also cited Cannaway 
on Land Acts of New South Wales, § 83, p. 159. 

Wilson : The present proceedings seem to have 
been wholly misconceived. Quite an erroneous 
view has been adopted by counsel for the 
appellant in assuming that the Land Board is a 
purely judicial body, and is to be regarded in the 
same category and governed by the same rules as 
judges or magistrates. The Land Board is not a 
purely judicial body, but is also possessed of large 
administrative and advisory powers (PowelVs Case, 
6 Q.L. J. 86) , and from the administrative acts of 
the Board no appeal lies. The decision, or to 
speak more accurately, the act of the Board now 
sought to be appealed from, is an exercise of the 
administrative powers of the Board, and is not a 
judicial act. By no fair interpretation of the statute 
could that act be considered a decision within the 
meaning of s. 21, and nowhere in the Act is any pro- 
vision to be found which makes the exercise of the 
power conferred by s. 57 of the Act of 1884 a judicial 
decision which is rei^uired to be pronounced in 
open Court. As to the interpretation to be put on 
the word " may," s. 20 of the Acts Shortening Act is 
sufficiently explicit, and s. 67 most undoubtedly 
conferred a discretion on the Land Board, and a 
discretion from which the Legislature had no 
intention of giving an appeal. The Chief Justice 
was right in refusing to fix a day for the hearing 
of an appeal whieh clearly would not lie, and his 
decision should be affirmed. He cited also : 
{Devine v. Justices of Brisbane, 1 Q.L.B. (Pt. I.) 
48 ; Bundanha Divisional Board v. BaUin, 1 
Q.L.J. 175, 177 ; i?. v. Judge Tumer,l%Ql 1 Q.B. 
45 ; Re Newport Bridge, 2 E. & E. 877). 

CooFEB J.: The appellant, the selector of a 
grazing farm under the provisions of Tfie Crown 
Lands Act of 1884, applied to the Commissioner 
for a certificate that he had inclpsed the land with 
a good and substantial fence. The Commissioner, 
no doubt, inspected the selection, and made a 
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report to the Board. He pointed out to the 
applicant that his certificate had been refused, as 
he had not fulfilled the conditions of fencing, and 
recommended him to apply for an extension of 
time under s. 57 of the Act, and to give his reasons 
for having failed to enclose the land. He accord- 
ingly applied for an extension of time, and gave 
as his reasons for non-compliance with the condi- 
tion, the prevalence of ticks and the low price of 
stock. The Board refused to grant an extension 
of time, and a month later the selector appealed 
from this action of the Board to the Supreme 
Court, and applied to the Chief Justice sitting 
in Chambers to fix a day for hearing the appeal. 
His Honour refused the application, on the ground 
that no appeal lay from the exercise of a 
discretion by the Board. The applicant appealed 
to this Court. The question at issue turns upon 
the true construction of s. 57 of the Act, the 
material part of which is as follows : — " In the 
case of grazing farms, the selector must within 
three years from the issue of the license enclose 
the land with a good and substantial fence. 
The selector must also within such period of 
three years .... apply to the Commissioner for 
a certificate that he has done so. Upon such 
application being made, the Commissioner, or 
some other person, appointed by the Governor-in- 
Council in that behalf, shall inspect the selection, 
and if he finds that the whole of the land has 
been so enclosed .... shall certify that fact to 
the board. The board may, if the selector has, 
from any unavoidable cause, been prevented from 
enclosing .... the land within the time herein- 
before prescribed, grant an extension of twelve 
months further time to make such enclosure." 
By s. 10 of The Crown Lamh Act of 1894 the 
words ** an extension of not more than two years," 
are substituted for the words *<an extension of 
twelve months." By s. 20 of llie Acts Slwrtening 
Act it is enacted that when a power is conferred 
on a person by the word ** may," applied to the 
exercise of that power, such word shall be taken 
to import that the power may be exercised or not 
at discretion. Applying this section, then, to the 



interpretation of the section in question, we may 
read the latter as follows : — *' If the selector has 
from any unavoidable cause been prevented from 
enclosing the land within the time prescribed, the 
board may or may not, in their discretion, grant 
an extension, &c." If the section had been 
printed thus it is possible we should have heard 
nothing of this appeal, yet it is clear that the 
two sections must be read together in this sense. 
I think it is plain that no appeal can lie from the 
exercise of this discretion, unless it is either ex- 
pressly or by necessary implication given by the 
Act. The section which deals with appeals to the 
Supreme Court is the 21st, which enacts that 
'< Any person aggrieved by a decision of the board, 
whether on an original hearing or a rehearing, 
may within one month after the pronouncing of 
the decision .... appeal from the decision to 
the Supreme Court . . . ." There must be a 
bearing by the board and a decision pronounced 
by them before there can be any appeal ; ss. 16 
and 17 show what are a hearing and a decision. 
*' 16. The board shall hear and determine all such 
questions connected with the administration of 
this Act, as may be referred to them by the 
Governor-in-Council for determination. 17. For 
the purposes of any inquiry .... held by ... . 
the board, they shall have power to summon any 
person as a witness and examine him upon oath, 
and for such purpose shall have such, and the 
same powers as the Supreme Court or a judge 
thereof. Every such inquiry .... shall be 
heard and determined, and the decision thereon 
shall be pronounced in open Court." It seems to i 
me, therefore, that appeals to the Supreme Court 
lie in all cases where an inquiry has been heard 
and determined by the board, and their decision 
has been pronounced in open Court. I have 
looked in vain for any indication in the Act that 
an appeal is given in any other case. 

Now, it has been argued for the appellant that 
before the Board can exercise this discretion to 
grant an extension of time under s. 57, it must be 
demonstrated that the cause which prevented the 
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selector from enclosing his land was unavoidable, 
and this can only be done after an '* inquiry " 
under s. 17, after an examination of witnesses, a 
hearing and determination, and a decision pro- 
nounced in open Court. I think that the sound- 
ness of this argument depends upon the question : 
To whose satisfaction must it be shown that the 
cause was unavoidable? To the satisfaction of 
the Commissioner, a jury, the Governor-in- 
Council, the Board, the Supreme Court, the 
Legislative Assembly, the Parliament, or the 
community as a whole? I think this question 
can be answered only in one way : the Board are 
to be the judges whether the cause was unavoid- 
able or .not, and the true sense of s. 67 is as 
follows: ''If the selector has from any cause, 
which in the opinion of the Board is unavoidable, 
been prevented from enclosing .... the land 
.... the Board may or may not in their discretion 
grant an extension, &c." Seeing that the Act 
nowhere provides by what method of investigation 
the Board is to form an opinion on the subject, I 
am of opinion that it is left entirely to their 
discretion. Just as in s. 82, if in the opinion of 
the Board the lessee is injuriously overstocking 
the resumed part of his run, the Board may require 
him to reduce the number of his stock. It seems 
clear to me that there can be no appeal from an 
order to reduce the number of stock made by the 
Board in this case. How could a judge of the 
Supreme Court be asked to say that in the opinion 
of the Board the lessee was not injuriously 
exercising his right? There are several other 
sections of the Act under which the Board is 
empowered to come to a determination from which 
there is clearly no appeal. Under s. 67 the Board 
seems to be placed in a position analogous to that 
of a landlord of premises, the lease of which is 
liable to forfeiture. If a forfeiture accrues he 
may waive it, but if he doesn't, there can be no 
appeal from his decision, unless the Legislature 
should choose to give one. In my opinion the 
Legislature has not given any appeal from the 
exercise of discretion by the Board under s. 67, 
Jte Dyson's Appeaii, 



and, therefore, the order of the learned Chief 
Justice was right, and this appeal should be 
dismissed with costs. 

Real J.: I am of the same opinion. The 
Legislature by the Act of 1884, the Govemor-in- 
Council having proclaimed lands open, gives to 
persons therein specified a right to acquire interest 
in land under the Act subject to the performance 
of certain conditions. These conditions besides 
payment to the Crown are continuous occupation, 
and, in case of grazing farms, enclosing the land 
with a good and substantial fence within three 
years. In case of an agricultural farm the time 
given is five years, and permanent improvements 
may be substituted for enclosing of the land, but 
the improvements must be to a value equal to the 
cost of a fence. These conditions are clearly 
designed to secure bond fide permanent occupation 
of the land selected, which is one of the objects, 
if not the principal object of the Act. 

The Legislature, recognising that unavoidabk 
circumstances may sometimes prevent the strict 
performance of these conditions within the time 
specified, has vested in the board a dispensii^ or 
modifying power to be exercised within certain 
limits in favour of the selector, and on his 
application. 

The necessity of applications to the Board to exer- 
cise these powers or some of them may arise at any 
time, and there is nothing in the Act which 
prevents the Board dealing with such applications 
forthwith, or which requires any such application 
to be heard and determined in open Court ; but 
counsel for the applicant contend that no matter 
in what words a power may be given to the 
Board, refusing to exercise it in favour of an 
applicant is a decision of the board within the 
meaning of ss. 20 and 21, and that by these sections 
the apphcant has a right of appeal, and, therefore, 
that a power however given must be exercised or 
good cause shown, or in default may be exercised 
by the Supreme Court upon appeal from the 
Board. The absurdity to which such a construc- 
tion would lead when we consider some of the 
sections conferring powers on the Board, is sucb 
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that we oonld not so oonstrae ss. 20 and 21, unless 
there was no other reasonable oonstruotion open 
to ns. For instance, look at s. 57a, what use 
would it be declaring a selector entitled to a 
license to use a fence and gates, when the Board 
could revoke such license ; and the same absurd 
result would follow in most of the cases wherein 
this Act power is conferred by use of the word 
" may." The decisions referred to in ss. 20 and 
21 are decisions determining the rights of parties 
in matters which have to be heard and determined 
in open Court, and in my opinion do not include 
any refusal by the Board to exercise a power given 
to them in words importing that the Board may or 
may not exercise it in their discretion. For these 
reasons, and the reasons given by my brother 
Cooper with which I entirely agree, I think this 
appeal must be dismissed with costs. 

PowEB J.: I agree with the judgments just 
delivered. The real question we have to decide is 
whether or not the appellant has a right to appeal 
against a refusal of the Land Board to grant, 
under s. 57 of The Crown Lands Act of 1884, 
extension of time to Wm. Dyson, Sen., to fence 
in a grazing farm. 

8. 57 provides that the selector of a 
grazing farm unist within three years from 
the issue of the Ucense enclose the land with 
a good and substantial fence, and the same section 
enacts that the Board ffuiy, if the selector has 
from any unavoidable cause been prevented from 
enclosing the land within the three years, grant 
an extension of not more than two years further 
time to make the enclosure. It appears to me 
that the matter is absolutely discretionary with 
the Board. I am of opinion that it is discretionary 
with them either to refuse any extension of time 
whatever, or to allow one month, or six months, 
or any period not exceeding the two years. This 
view of the case appears to me to be borne out by 
other sections of the Act, and by other provisoes 
in s. 57. Mr. Lilley, for the appellant, contended 
that under certain circumstances, which he alleges 
exist in this case, an appeal lies, and he contended 
that in this case the proviso in the section that 



we are dealing with should be read as if '' shall " 
were inserted instead of <'may," and that that 
being so the Board had no discretion in the matter, 
but were bound to grant an extension of time. 
Now, it will be observed that in s. 57 a distinction 
has been drawn by the Legislature between 
" may '* and " shall." The section provides that 
the selector must within the period of three years 
apply to the Commissioner for a certificate that 
he has fenced, and upon such application the 
section provides that the Commissioner, or some 
other person appointed by the 6ovemor-in- 
Council, shall inspect tfie selection, and if he finds 
that the whole of the land has been enclosed he 
shall certify that fact to the board. Again the 
same distinction is drawn in s. 17, which provides 
that inquiries and appeals shall be heard and 
determined, and the decision thereon shall be 
pronounced in open Court, and then provides that 
the board may make such order as they think fit 
as to costs. My view of the discretionary powers 
vested in the board is further strengthened by s. 2 
of The Crown Lands Act of 1892, which is to be 
read with s. 57 of the Act of 1884, and which pro- 
vides that the board may permit the holder of an 
agricultural farm to ringbark trees upon the hold- 
ing, and that they niay allow the cost of such ring- 
barking at a rate not exceeding 2s. 6d. per acre, 
&c. Can it be contended that under any cir- 
cumstances this addition to the section should be read 
by substituting the word ** shall " for the word 
" may." In my opinion, the board in their 
discretion may refuse to permit ringbarking, or if 
permitted, may refuse to allow any sum, however 
small, not exceeding the 2s. 6d. per acre, and I 
think it would be absurd to hold that an appeal 
would lie from an exercise of this discretion. The 
same observations apply to subsec. 9 of s. 58, 
and to s. 67 

But if I had any doubt as to the proper 
construction to put on the word '' may " it has 
been removed by reference to s. 20 of The Acts 
Shortening Acts of 1867, which is as follows : — 
*' Where ... a power is conferred on an^^ 

lie Dyson's Appeai^. 
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officer or person by the word * may ' . . . . 
applied to the exercise of that power, such word 

. . . . shall be taken to import that the 
power may be exercised or not at discretion." 

It is unnecessary for me to deal with the other 
sections referred to in the argument, as I entirely 
agree with the opinion expressed by my brother 
judges on those questions. On the whole, I 
think that if Mr. Lilley's contentions were correct 
that appeals would lie under the various sections 
I have referred to, it would be impossible to 
administer the Act. I agree with the learned 
Chief Justice that the Board's jurisdiction is 
discretionary, and that an appeal does not lie 
from the exercise of that discretion. 

Solicitor for appellant : 0, B. Lilley- 

Solicitor for respondents : J, Howard GUL 
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JUNE AND AUGUST FUU COURTS. 
/f^/'J' ^ ^ Gbipfith C.J., Cooper and Real JJ. 

Be MOAT, LAND V. MOAT. 

9th June, 6th August, 1897. 
Administration action — Insufficiency of assets 
— Priorities of creditors — Judgment creditors — 
Creditors for wages — 40 Vic,, No, 6, s, 5 fl). 

Held (per Griffith G.J. and Goopbb J.) that subsec. 1 of 
s. 6 of The Judicature Act applies to the case of the 
administration of the assets of a deceased person 
whose estate is insufficient for the payment in full of 
his debts and liabilities^ all the Kules in insolvency 
relating to debts which may be proved in insolvency, 
including the rules regulating the respective priorities 
of creditors for debts of different kinds, (Heal J. dis- 
senting as to judgment debts.) 

Re Maggi (20 Ch.D. 646) not followed. 

Per Beal J. : Subsec. 1 of s. 6 does not operate to deprive 
judgment creditors of such an estate of the right to be 
paid in priority to other creditors. 

FtJBTHER consideration of an action by Thomas 
against Emma Moat, for the administration 
state of Crofton Moat, decoased. 
AT, Land v. Moat. 



In this action a decree had been duly made for 
the administration of the estate, and accounts had 
been ordered and taken. The certificate of the 
Registrar showed that the assets of the estate were 
insufficient to meet the liabilities, and that among 
the creditors were judgment creditors and creditors 
for wages. The Registrar in his certificate gave 
priority to the judgment debts. On the matter 
coming on for further consideration before 
Griffith C.J., the question of priorities of creditors 
was referred to the Full Court. 

Scott for the plaintiflF. 

Woolcock for the defendant. 

Stumm applied for leave to appear for the Bank 
of New South Wales, judgment creditors. 

Leave was granted. 

Scott : Plaintiff is a judgment creditor, and is 
also a creditor for wages. Plaintiff contends that 
the rule to be deduced from the conflicting cases 
is that wages are to be paid in priority to all debts, 
and that judgment debts take priority over all 
other debts. [He cited Re Leng (1891 1 Ch. 652), 
Re Maggi (20 Ch.D. 546), Sinith v. Morgan (5 
C.P.D. 887, 49 L.J., C.L. 410), Williams v. 
Williams (L.R. 15 Eq. 270), Re Associ^ntion of Land 
Financiers (16 Ch.D. 878),iYortaw Ironworks Co. Ltd, , 
(26 W.R. 58)]. Judgment debts are, among them- 
selves, payable in priority according to their 
respective dates {Morrice v. Bank of England (3 
Swans. 578), Ahhis v. Winter (lb. 578), Dollond v. 
Johmon (2 Sm. & Giff. 801.) 

Woolcock for defendant, adopted the argument 
of plaintiff's counsel. 

Stumm for the Bank of New South Wales. The 
rights of judgment creditors irUer se are as stated 
by counsel for plaintiff, and are so stated in Seton 
on Decrees (6th Ed. Vol. II. 101), though the 
author does not confine the nile to insolvent 
estates. There is, however, no priority for debts 
for wages, the decision of Jessel M.R., in Norton 
Ironworks Co, {uJ)i, sup,) being contrary to his 
later decision of Thomas v. Patent Lionite Co, (17 
Ch.D. 250). Section 5 of The Judicature Act does 
not apply to the rules relating to the distribution of 
assets to these cases, but merely the rules relating 
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to the proof of debts. He also cited Lee v. Nuttall 
(12 Ch.D. 61), Re Witkemsee Brickworks (16 
Ch.D. 887), Be The Art Engraving Co. Ltd. (60 
L.T.N. S. 881), Be Oriental Bank Corporation (28 
Oh D. 648), Walker and Elgood on Executors, 
p. 172. 

C.A.V. 

Gbifftth C.J. : The judgment I am about 
to read is that of my brother Cooper and myself. 
The question for decision in this case arises 
upon the construction of subsec. 1 of s. 5 of the 
Judicature Act, which provides that '< in the admin- 
istration by any court of the assets of any deceased 
person whose estate may prove to be insufficient 
for the payment in full of his debts and liabilities, 
the same rules shall prevail and be observed as to 
the respective rights of secured and unsecured 
creditors, and as to the debts and liabilities 
proveable, and as to the valuation of annuities and 
future or contingent liabilities, as may be in force 
for the time being under the law of insolvency 
with respect to the estates of persons adjudged 
insolvent; and all persons who, in any such 
case, would be entitled to prove for and receive 
dividends out of the estate of such deceased person, 
may come in under the decree or order for admin- 
istration, and may make such claims as they may 
respectively be entitled to by virtue of this Act." 

The difficulty arises in consequence of conflicting 
decisions in England as to the construction of 
the corresponding section (s. 10) of the English 
Judicature Act of 1876. We propose, therefore, 
first, to consider the language of the section apart 
from authority, and then to inquire whether we 
are bound by authority to adopt any other con- 
struction than that which appears to us to be the 
true one. 

The short point is whether the section is to be 
applied merely for the purpose of determining 
what debts and liabilities are proveable, and the 
amount of the proofs, or whether it is also to be 
applied in the administration of the estate for the 
purpose of determining the respective rights of the 
creditors in distribution in respect .of debts and 
liabilities which are proveable and have been 



proved. It is to be observed, in the first place, 
that the rule only applies in the case of an estate 
which is insufficient for the payment in full of 
debts and liabilities — a fact which cannot be 
ascertained until the debts and liabilities have 
themselves been ascertained, although it may, 
perhaps, be provisionally assumed for the purposes 
of proofs {Re Hopkins, 18 Ch.D. 870). On the 
first view, the only operation of the words '' as to 
the debts and liabilities provable" would appear to 
be to exclude claims for unliquidated damages 
arising otherwise than by reason of contract 
(Insolvency Act, s. 140), to allow set-off whenever 
it would be allowed in insolvency, and to allow of 
an estimate being made of contingent liabilities. 
They are not required for the purpose of dealing 
with secured debts, which are specially mentioned 
and dealt with. On the other view, all the rules 
applied in insolvency with respect to debts which 
are proveable in insolvency would be applied' in 
the administration of the estate. Again, the word 
" administration ** prima facie includes distribution, 
and it is especially in distribution of an insolvent 
estate that the rules of insolvency appear to be 
relevant. The more limited construction, how- 
ever, confines the application of the word *' admin- 
istration " to the preliminary stage of allowing the 
proof of debt, and excludes the stage of distribution 
from the operation of the section. For these reasons, 
we are of opinion, if the matter is open for decision 
unfettered by authority, that s. 5 applies, in the 
cases mentioned, all the rules of insolvency relating 
to debts which may be proved in insolvency, 
including the rules regulating the respective 
priorities of creditors for debts of different kinds. 
Are we, then, bound by authority to decide other- 
wise ? We are sitting here as a Court of Appeal, 
and we think that we ought to deal with the 
matter on the same principles on which it would 
be dealt with by the Court of Appeal in England, 
if it could come before them. It cannot, however, 
come before them in exactly the same form, for, 
in 1888, the British Legislature settled the point 
by express legislation [51 and 52 Vie, c. 62, s. 1 
Be Moat, Land t\ Moat. 
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(6)] , enacting certain rules as to priority in bank- 
ruptcy and windings-up, and declaring that these 
rules shall apply in the case of deceased persons 
who die insolvent. 

We proceed to consider the cases. The first is 
R4f Norton Iron Works Co. Ltd. (26 W.R. 68) decided 
by Jessel M.R., in November, 1877. He held 
that the rule in bankruptcy giving priority to 
claims for wages was applied by s. 10 of the Act 
of 1875. Li the following January, the same 
learned judge held that the rule in bankruptcy 
giving priority to a claim for local rates was not 
applied [Ee Albion Steel and Wire Co. (7 Ch.D. 
547)] ; but his previous decinon was not cited to 
him. The next case in point of time is Smith v. 
Morgan (6 C.P.D. 887), decided by Lord Coleridge 
C.J. and Lindley J. in 1880, when those learned 
judges held, on an appeal from a County Court 
Judge, that the right of a judgment creditor to 
pribrity in the administration of the estate of a 
deceased debtor was not affected by s. 10 of the 
Judicature Act. We are quite unable to dis- 
tinguish the case of a judgment creditor from that 
of any other creditor, if the rules in insolvency as 
to priorities apply. The decision is, therefore, 
inconsistent with our view of the section. It is to 
be obserired, however, that the case (which is very 
briefly reported) does not seem to have been fully 
argued, and that the attention of the Court was 
directed mainly to the provision as to secured and 
unsecured creditors. Neither of the decisions of 
Jessel M.R. were referred to. 

In Re Association of Land Fina^iciers (16 Ch.D. 
878) decided in 1881, Malins V.C., held that the 
rule in bankruptcy as to the priority of claims for 
wages was applied by the section. Both the 
cases before Jessel M.R. were referred to and 
considered. In the case of Re Maggi (20 Ch.D. 
545) decided in 1882, Fry J., following Smith v. 
Morgan, held that judgment creditors are entitled 
to priority, notwithstanding s. 10 of The Act of 
1876. He referred to the conflict of authority, 
and adopted what he called '' the narrower construc- 
tion." In JRe TJis Art Engraving Co. (60 L.T.N.S. 

/?e Moat, Land r. Moat. 



881), Kay J. followed Re Maggi. It will be 
observed that all these are decisions of judges of 
first instance, and were not binding on the Court 
of Appeal, even if other judges of first instance • 
would have been bound to adopt either view, and 
whatever may have been thought as to the weight 
of authority. 

The section came under consideration in the 
House of Lords in the case of Mersey Steel and Iron 
Co. V. Nayhr (9 App.Cas. 484), in 1884, the question 
being whether the rule allowing the reduction of a 
debt by a set-ofl was applied. Lord Selbome, 
L.C., pointed out that the principle on which the 
Legislature in their enactment proceeded was that 
they treated the cases as in pari materia with 
bankruptcy, and, referring to the rule as to set-off 
said, '* Is not the rule in question one as to debts 
and liabilities proveable ? It occurs in that division 
of the Bankruptcy Act, 1669, which is under the 
heading 'Payment of debts and distribution of 
assets.' *' The rules as to priorities occur in the 
same division, although this circumstance is, no 
doubt, not of itself sufficient to determine the 
construction of the words under consideration. 

Lastly, comes the case of Re Leng (1896, 1 
Ch. 662) before the Court of Appeal, in which 
the question was whether the rule established by 
The Married Woman's Property Act, postponing a 
wife's claim, was incorporated by s. 10 of the Act 
of 1876. Lindley L.J., said: ** Construing s. 10 
bv the decisions, and by the express provision of s. 
1 (subsec. 6) of the Act of 1888, the rules in bank- 
ruptcy as to debts and liabilities proveable must 
now, I think, include all rules as to priorities 
expressly enacted by any statute and made appli- 
cable in the event of bankruptcy." The rule of 
The MarrM Woman's Property Act was, therefore, 
held to apply. Referring to Re Maggi, the same 
learned judge said : '' In commenting on s. 10 of 
The Judicature Act, he (Fry J.) seems to have over- 
looked the words ''as to debts and liabilities 
proveable," and he considered that s. 82 of The 
Bankruptcy Act, 1869, which enacted that, subject 
to certain specific exceptions, all debts should in 
bankruptcy be paid pari passu, was not made 
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applicable to administration actions.'' He went 
on to refer to the alleged exceptions as to judgment 
debts, which he recognized (giving, however, no 
' reasons for the exception), and added ** Whilst I re- 
cognize the exceptions, I cannot myself go so far as 
to say that the general rule in bankruptcy which 
requires debts (with some exceptions) to be paid 
pari passu is not applicable in administration 
actions when the estate being administered is 
insolvent. Whether debts entitled to priority in 
bankruptcy are to be treated as entitled to similar 
priority in administering the assets of a deceased 
insolvent was a question on which decisions were 
conflicting. (Compare Re Albion Steel and Wire Co., 
and Re Association of iMnd Finamiers). All doubt 
on this point was, however, removed by an Act 
passed in 1888, which makes the rules in bank- 
ruptcy applicable." In the same case, A. L. 
Smith, L.J., after pointing out that it was settled 
that s. 10 did not import those provisions of the 
bankruptcy law which merely go to swell the 
assets of the estate which is being administered, 
said : . '' But has any binding authority gone 
further, and held that the rules as to proof of 
debts in bankruptcy are not incorporated ? If there 
be such an authority, what become of the express 
words in s. 10, ' the same rules shall prevail as to 
debts and liabilities proveable? ... As regards 
swelling the assets to be distributed, it appears to me 
that the cases have decided that the law of bank- 
ruptcy does not apply; but as regards the distributing 
of the assets— that is, as regards the proofs to be 
allowed — I find no case binding me to hold that 
the rules of bankruptcy do not apply." After 
referring to Re Maggi, and pointing out that the 
case was not a decision upon the statute then 
under consideration he added, ** I therefore«do not 
enquire if the learned judge's construction of s. 10 
is not too narrow, and moreover the case does not 
bind me." 

Lord Halsbury L.C., the other member of the 
Court, concurred in the judgment. 

It will be observed that, although the Court did 
not in terms overrule Re Maggi (which was indeed 
unnecessary, as the rule followed in that ease was 



inconsistent with the express rule which had been 
subsequently laid down by the Legislature), the 
decision was, in fact, directly contrary to that of 
Fry J. For the Act of 1888 laid down no rule, 
which governed the point then under consideration. 
If, therefore, the rule laid down by the Married 
Woman's Property Act was applicable (and the 
Court held that it was), it was because it was 
incorporated by the words of the Judicature Act 
already quoted. That is to say, the Court held 
that those words incorporated a rule relating to 
priority of debts, while Fry J. had held that they 
did not incorporate rules as to priority. It is 
plain that if Re Maggi was rightly decided. Be 
Leng ought to have been decided differently. 
In view of this decision, and the language 
used by the Lord Justices, we think that it 
cannot be successfully contended that, sitting 
as a Court of Appeal, we are bound by the 
decision in Re Maggi, or the other cases to the 
same effect. Feeling, therefore, at liberty to 
decide the case according to what we believe to be 
the real intention of the Legislature, we hold, in 
accordance with our own opinion, that the pro- 
visions of the insolvency law for the time being as 
to the priority of debts are applicable in the 
present case, and that these rules apply also to 
the case of judgment debts. The certificate must, 
therefore, be referred back to the Registrar for 
amendment in accordance with our opinion. 

Heal J. : Payment by an executor or admin- 
istrator of a debt due by the deceased is valid, 
notwithstanding that the estate is insufficient to 
pay all debts. 

A creditor of a deceased person may bring an 
action against the executor or administrator, and 
if the executor or administrator has assets sufficient 
to pay the debt, judgment will be given against 
him. The mere existence of other debts, if of 
equal degree, does not affect the creditor's right 
to recover judgment, and, upon execution, to obtain 
payment thereof in full. An executor or admin- 
istrator, if he had not power to pay his own debt, 
would be in a worse position than others ; hence 
jRe Moat, Land i\ Moat. 
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perhaps, arose the right of retainer, which at once 
attached to all property coming to the hands of an 
executor or administrator, and the non-appropri- 
•ation of a specific part forthwith does not afifect 
the right of retainer. This is often of great benefit 
to the estate, as it leaves the money available, at 
the discretion of executor or administrator, to meet 
pressing demands. Li like manner, if a judgment 
creditor forthwith issued execution, and disposed 
of assets by forced sale, the property would 
frequently be sacrificed, and not only the estate, 
but, in some cases, the executor and administrator 
would suffer, because the judgment against him 
is a decision that he has sufficient assets. 

For these reasons, it seems to me, and to 
encourage creditors not hurriedly to pursue their 
remedies to the extreme, and to the possible 
detriment of the estate, a judgment was probably 
first held to entitle a creditor to priority of pay- 
ment. But, be the reasons what they may, the 
right of retainer by executor or administrator, and 
the right of a judgment creditor to priority of 
payment, was the unquestioned law before the 
passing of Tlie Judicature Act. And an executor 
or administrator, with a judgment against him, 
could, in the event of a subsequent action by 
another creditor, set up his right to retain his own 
debt, if any, and the amount of the judgment, thus 
limiting the creditor suing to a judgment against 
the further or future assets only. Such being the 
law up to the passing of lite Judkainre Act, we 
have, in the case now before us, to consider 
whether The Judicature Act has so altered the law 
as to judgment creditors that, in the event of an 
administration by the Court of an insolvent estate, 
all right to priority is taken from judgment debts. 

I am of opinion that subsec. 1 of s. 5 of The 
Judicature Act (which is almost verbatim s. 10 of 
the English Act) makes the rules in bankruptcy 
which relate to the distribution of an insolvent's 
assets amongst creditors who have proved, appli- 
cable in administration actions where the estate 
being administered is insufficient for the payment 
in full of all debts and liabilities. And, therefore, 

/{e Moat, Land t\ Moat. 



all debts not of a class by some exprebs provision 
of the Insolvency Act declared entitled to pay- 
ment in priority, ought prima facie in such 
administration action be paid pari passu, 

I have come to the conclusion that this is the 
true construction of subsec. 1 of s. 5 of Thf 
Judicature Aet^ for the reasons given by the Chief 
Justice in his judgment, with which reasons I 
entirely agree. 

Logically, it would seem to follow, from this 
construction, that all priorities not expressly given 
by the Insolvency Act are gone, and that a creditor 
who had obtained judgment against an executor 
or administrator, if unpaid when the administration 
action commenced, was not in any better position 
than the ordinary creditors, and, therefore, entitled 
only to payment pari passu with the general body 
of creditors. 

But, m 1880, Smith v. Morgan (5 C.P.D. 387) 
was decided. This case was an appeal, and, 
affirming the decision of the County Court Judge, 
it was thereby declared that judgment debts were 
entitled to priority, notwithstanding s. 10 of Tht 
Judicature Act. 

In 1896, Ee Ijcng, Tarn v. Kmmersan {ubi *«/».), 
was decided by a Court of Appeal. Lord Justice 
Lindley, in his judgment at p. 655 says : "I pass 
now to the The Judicature Act, 1875, s. 10. Few 
sections in Tlie Judicature Act have created moiv 
difficulty than this, but certain points are now 
settled. It is settled that the rules in bankruptcy 
which increase bankrupts' assets ... do not apply 
to the administration in Chancery of the assets of a 
deceased person." And afteV mentioning how such 
assets must be ascertained, and the cases and the 
authorities for the proposition, he proceeds : 
** Two- further rules have been settled — ^viz., first, 
that the common law right of an executor or ad- 
ministrator to retain a debt due to himself is not 
affected by s. 10 of The Judicature Act ; second, 
that this section has not deprived judgment 
creditors of their right to be paid in priority to 
other creditors in an administration action, although 
they have no priority in bankruptcy. {Smith v. 
Morgan, 5 C.P.D. 887 ; Re Maggi, 20 Ch.D. 645;. 
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In Me Maggif Lord Justice (then Mr. Justice) Fry 
came to this conclusion. But, in commenting 
on s. 10 of Th€ Judicature Act, 187 5 ^ he 
seems to have overlooked the words *' as to debts 
and liabilities proveable, and he considered 
that s. 82 of Tlie BankrupUy Act of 1869, which 
enacted that, subject to certain specified exceptions, 
all debts should, in bankruptcy, be paid pari 
passiif was not made applicable to administration 
actions. No doubt, if that section were held 
applicable in all cases, it would exclude the right 
of an executor to retain his own debt, and would 
deprive judgment creditors of their priority. But 
these persons are entitled to preference on grounds 
peculiar to themselves, and the rules which favour 
them are rather exceptions to ordinary rules as to 
payment of debts than illustrations of those rules. 
Whilst I recognise the exceptions, I cannot my- 
self go so far as to say that the general rule in 
bankruptcy, which requires debts, with some 
exceptions, to be paid pari passii, is not applicable 
in administration actions, where the estate being 
administered is insolvent." 

Here we have a distinct recognition of the right 
of judgment creditors to priority, stated by Lord 
Justice Lindley to be settled law, and recognised 
by him as an exception to the general rule intro- 
duced by The Judicature Act, which he evidently 
holds to be in accordance with the construction of 
that Act now adopted by this Court. 
' None of the other Lord Justices expressed any 
dissent from the proposition of law laid down by 
Lord Justice Lindley, and I think we also ought 
to treat the question of judgment creditors' right 
to priority as settled law. 

It was declared in 1860 (Smithy. Morgan): That 
judgment was itself an affirmance on appeal of a 
decision of the County Court Judge. The appeal 
was probably brought owing to the non-registration 
of the judgment, rather than in expectation of 
establishing a general rule that judgment creditors, 
as such, had no right to priority. This, to my 
mind, tends to show that, even before Smith v. 
Morgan, the profession considered the right of 
judgment creditors was not affected by The 



Judicature Act, Smith v. Morgan has not, up to 
the present time, been adversely commented upon. 
It has been the law accepted by the profession and 
judges in Great Britain. As far as we have been 
able to ascertain, it has not been questioned, up 
to the present time, in any place where Ths 
Judicature Act is in force. 

The death of persons leaving estates insufi^cient 
to pay all their liabilities must, at least in Great 
Britain, be a matter of almost daily occurrence. 
In this colony it is a matter of frequent occurrence. 
These estates are, in many cases, and with a view 
of saving expense, administered out of court, and 
under the advice of the parties' solicitor, who 
would necessarily accept the decision of Smith v. 
Morgan as settled law. Under these circum- 
stances, I feel compelled to come to the conclusion 
that, however insufficient the reasons for the 
exception may appear to me, it is too late with 
propriety to alter, by judicial decision, the law 
declared in Smith v. Morgan, ever since accepted, 
or if disputed affirmed, stated by Lord Justice 
Lindley in 1895 to be then settled law. I think 
the duty of altering what has been so established 
and accepted is one that ought to be left to the 
Legislature. 

My opinion on this case, therefore, is, using in 
great part the words of Lord Justice Lindley : It 
is settled law that subsec. 1 of s. 5 of The Judicature 
Act has not deprived judgment creditors of their 
right to be paid in priority to the other creditors, 
and therefore the judgment creditor in this case 
is, in my opinion, entitled to be so paid, and 
should have judgment accordingly. 

Solicitors for plaintiff : Chambers, Bruce d McNab. 

Solicitors for defendant : Winter d McNab. 
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AUGUST sirnxos of the fcu court 

GaiTFITHy C.J., COOPEB AND PoWEB, J J. 

Re ALFRED SHAW AND CO. 
THE BANK OF AUSTRAUkSIA's CLAIM 

29th March, and 8rd, 4tfa, 5th 
and 6th August, 1897. 
Company — Winding up — Scheme of arrangement with 
creditors — Sanction of Court — 57 Vic, \o, 3, 
#. 2 — Failure of company to carry out scheme of 
arrangement — Right of cretUtors to prove against 
company for amount of original claim, 

S. A Co., a joint stock company for the winding up of which a 
petition had been presented, entered into a scheme of 
arrangement with its creditors, to which the sanction 
of the Court waa obtained under s. 2 of The Companies 
Act, 1893, The scheme provided that the creditors 
should " accept and receive the sum of twelve shillings 
and sixpence in the pound, in discharge of their 
respective debts,'* the amount of twelve shillings and 
sixpence to be payable by ten half-yearly instalments, 
the first of which was to be made six months after the 
date of the sanction of the Court ; that creditors for 
sums not exceeding £100 might, at their option, claim 
and receive a sum equal to nine shillings in the pound ; 
that all further proceedings on the winding-up petition 
should be stayed, and the assets of the company 
handed back to the directors ; that the rights of secured 
creditors to their securities, and also all rights against 
sureties, should be reserved ; that the company should 
be at liberty to anticipate pari p<usu the payments of 
the instalments to all the creditors; and also be at 
liberty after payment of the twelve shillings and six- 
pence in the pound, and making provision for the 
payment of future creditors, to pay the remaining 
seven shillings and sixpence in the pound pari passu. 

The company continued to carry on business, but after the 
payment of two of the agreed instalments, a winding- 
up order was made against the company on the 
petition of a creditor. In that winding up, the Bank 
of Australasia, one of the creditors who were bound by 
the scheme of arrangement, claimed to prove against 
the company for the amount of their original debt, less 
the two shillings and sixpence received under the 
scheme. 

On the motion to admit their proof for that amount. Real 
J. was of opinion that creditors bound by the scheme 
of arrangement could only prove in the subsequent 
liquidation for the amount which they had agreed to 
accept under the scheme, and admitted the proof for 
that amount only, less the amount actually received, 
on appeal by the Full Court (reversing the decision 
Real J.), that on the failure of the company to carry 

f^FKED Shaw i^ Co, 



oal the scheme of anaagemoit, the enditon bound 
by that scheme were remitted to their original rights, 
and were at liberty to prove in the snbeeqnent liquida- 
tion for the full amount of their original elaims giving 
eredit, however, for any amoonts leoeiTed under the 



Appeal from a decision of Real J. so far as the 
same did not admit the proof of the Bank of 
AustraUsia for a sum of £24,884 6s. lOd., claimed 
to be due to th^m from Alfred Shaw and Co., Ltd., 
in liquidation. 

In 1895, Alfred Shaw and Co., Ltd., a petition 
having been presented to wind up the company, 
entered into a scheme 'of arrangement with their 
creditors upon the terms appearing in the judg- 
ment of the Court. The company continued to 
carry on business for some time, but in 1896 a 
winding-up order was made, and a liquidator was 
appointed. The company was thus unable to 
carry out the terms of the scheme of arrangement. 
The Bank of Australasia, one of the creditors who 
had assented to the scheme of arrangement^ 
applied to Beal J. to admit their proof of debt for 
the full amount due to them at the date of the 
presentation of the first petition, with interest on 
interest-bearing debts from that date, less the 
amount received by them under the scheme of 
arrangement. 

Byrnes^ A.G., and Feez in support of the ad- 
mission of the proof for the amount claimed, dted 
Edwards v. Coomhe (7 L.R.C.P. 619), Edwards v. 
Rancher (1 C.P D. lll),Nevcell v.Van Praagh (L.R. 
9 C.P. 96), Re Hatton (L.R. 7 Ch. 728), Ex parU 
Sehofield, Re Firth (12 Ch.D. 887). 

Lilley and LMkin, for the liquidator, submitted 
that the creditor could not prove for more than 
the amount agreed to be accepted in the scheme 
of arrangement. They cited Lewis v. Leonard 
(5 Ex. D. 165), Re Groom (1891, 1 Ch. 695), 
Be Clark (18 Q.B.D. 426), Re Alabama, New 
Orleans, Texas, and Pacific Junction Railway Co. 
(1891, 1 Ch.D. 218), Re London Chartered Bank of 
Australia (1898, 8 Ch.D. 540), Irigge v. Lavallee 
(9 Jur. N.S. 261), Re South American and Mexican 
Co. (1895, 1 Ch.D. 87), Priestman v. Thomas (9 
P.D. 70), Robson, 6th Ed. 778, Troughton v. Gitley 
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(2 Amb. 629) B* McPlisnon (1 Q.L.J. 104), Engel- 
hack V. Nixon (L.B. 10 C.P. 646), Meggy v. Imperial 
Discount Co. (47 L.J. N.S. 719), Ex parte GUbey 
(8 Ch.D. 248), Rf Warrant Finance Co., Re 
Humber Ironworks and Shipbuilding Co. (L.B. 4 
Gh. 648), Ebbw VaU Gompany*s Case (L.B. 5 Gh. 
112), Thompson v. Hudson (L.B. 6 Gh. 820). 
G.A.V. 

Monday, March 29th. 

Bbal J. delivered judgment as follows : — 

The Bank of Australasia claim to prove for 
£24,884 6s. lOd. The liquidator submits that 
they are not entitled to prove for more than 
£14,898 4s. 2d. There is really no dispute as to 
the facts and they may be shortly stated thus : — 

Alfred Shaw and Go., Ltd., carried on business in 
the year 1895 at London, Melbourne, and Bris- 
bane. The company, originally registered in 
Victoria, registered in this colony under the 
provisions of The British Companies Act of 1886. 

A creditor's petition for winding up the company 
was presentied to this Gourt, and like petitions by 
other creditors in England and Victoria. 

A scheme of compromise or arrangement in 
precisely similar terms was assented to by all the 
creditors at meetings, and was sanctioned as 
required by the law of England, Victoria, and 
Queensland. By this Gourt on the Idth 
June, 1895. 

The scheme is as follows : — 

1. The creditors of the company shall accept 
and receive the sum of twelve shillings and six- 
pence in the pound in discharge of their respective 
debts, such sum of twelve shillings and sixpence 
in the pound to be paid to them by ten half- 
yearly instalments of fifteen pence in the pound. 

2. Notwithstanding clause 1 hereof, every 
creditor of the company whose debt does not 
exceed one hundred pounds, shall be entitled to 
claim, and to receive within three months of the 
sanction of this scheme by the Supreme Gourt, the 
sum of nine shillings in the pound upon the 
amount of his debt in discharge of the indebted- 
ness of the company to him. 



8. Any creditor whose debt does not exceed one 
hundred pounds, who shall not within one month 
from the f;anction of the Gourt being given to this 
scheme elect by notice, in writing, delivered to the 
company either at Melbourne, Brisbane, or 
London, to accept the composition mentioned in 
clause 2, shall be deemed to have elected to 
receive in lieu thereof the payments mentioned in 
dause 1. 

4. Payment of the first instalment under clause 
1, shall be made at the expiration of six months 
from the sanction of the Gourt being given to this 
scheme. 

5. All further proceedings for the winding up 
of the company shall be stayed, and the property, 
effects and assets of the company, and the control 
of the business of the company, shall be restored 
to the present directors. 

6. No dividends shall be paid to shareholders 
until all instalments payable under this scheme 
have been paid. 

7. The company may at any time, on three 
months' notice, pay off pari passu without any 
preference or priority the instalments payable 
under this scheme before the same become due. 

8. Nothing in this scheme shall be deemed to 
prejudice any existing security, lien, or charge upon 
the assets of the company, or any part thereof, and 
the creditors of the company shall retain all their 
rights and remedies against any person or 
corporate body other than the company. 

9. If and when the company shall have paid all 
creditors the amounts coming to them under this 
scheme, and it shall at any time thereafter, after 
making due provision for or having paid its then 
existing creditors, have any moneys available 
therefor, it shall be entitled to apply such moneys, 
or any part thereof, to pay pari passu without any 
preference or priority to its present creditors, and 
to each of them, from time to time, such sum or 
sums, as with the moneys paid to them and each 
of them, under the provisions of this scheme, shall 
amount to the sum of twenty shillings in the 
pound on their respective debts. 

Uo Alfkkd SllAW &. Co. 
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10. The Supreme Ck)urt may alter, modify, or 
add to this scheme as it may think fit and proper. 

The Bank of Australasia was a creditor of the 
company, and twelve shillings and sixpence in the 
pound on the debt due to them, and in respect of 
which they voted for the scheme, amounted to 
£17,887 19s. 9d. The company in accordance with 
the scheme having paid to the Bank of Australasia, 
and all others entitled under the scheme, the first 
half-yearly instalment in December, 1895, and the 
second half-yearly instalment in June, 1896, the 
third instalment would not by efSuzion of time 
become due till December, 1896. On the dlst 
August, 1896, a petition was presented for winding 
up the company, and a winding-up order was 
made thereon. The company carried on 
business from sanction of scheme to filing of 
petition, and at the time when the petition was 
filed, had new debts and liabilities to about 
£25,000, and under the scheme was liable for 
eight instalments, in substance the sum of £80,000. 
The whole sum for which the company was liable 
at the time the petition was filed would be about 
£105,000. And if the company had this sum, and 
no liquidation, the creditors claiming under the 
scheme would, for distribution between them, be 
entitled to £4 for every £1 5s. distributed amongst 
the creditors whose claims have accrued since the 
scheme sanctioned. In this case, however, the 
assets will be insufficient, and will only pay from 
ten shillings to twelve shillings in the pound on 
the said sum of £105,000. The creditors who 
were parties to the scheme (of whom the Bank of 
Australasia is one) claim that the effect of the 
liquidation under the circumstances stated is to 
entitle them to prove in competition with the new 
creditors for a sum nearly twice as great as the 
total eight instalments payable under the scheme, 
(not one of which was in fact due or payable 
at the time when liquidation commenced). In other 
words, they contend that the legal effect of the 
scheme of compromise or arrangement sanctioned 
in this case was a sale by the creditors of all the 
assets available for the payment of their debts, 

lie Alfrbd Shaw it Go. 



estimated to be worth about nine shillings in the 
pound (see par. 2 of scheme) for the sum of 
twelve shillings and sixpence in the pound, payable 
in ten half-yearly instalments. The purchasers (the 
company) were not to apply any part of the profit 
arising from the carrying on of their business for 
the benefit of the shareholders till the whole 
twelve shillings and sixpence was paid, provided 
however, that if at any time before the payment of 
all the said instalments, the company was unable 
to pay its debts and went into liquidation, then 
(the company and its shareholders having really 
no pecuniary interest in the matter) the creditors 
or creditor to whom any instalment might 
remain unpaid should be entitled as against all 
others the new creditors to prove in the liquida- 
tion, and receive dividends therein to the detriment 
of the new creditors, in like manner as if the assets 
sold under the scheme of arrangement were, in 
fact, worth and sold for twenty shillings in the 
pound. If such an agreement was expressly made, 
I think a court of justice, unless bound by some 
express law or indistinguishable precedent, would 
refuse to give it effect against the persons whom it 
was intended to injure, and in fraud of whom it 
was made, and yet such it is contended is the legal 
effect of the scheme sanctioned by the Courts of 
England, Victoria, and Queensland, and to give 
effect to which the Courts gave as it were a new 
life to this company. Although in this case the 
effect of such a construction is not to quite double 
the claim, yet on the face of the scheme so con- 
strued there was a possibility that by liquidation 
the old creditors claims might be increased seven- 
fold. 

Is this the effect of a scheme of arrangement 
under the Companies Acts ? As between parties to 
an agreement, it matters not what one agrees to 
do, it may be binding on the party, but can they 
make an agreement which will be of no effect — 
inoperative — otherwise than to the injury or in 
fraud of the third parties, and is that the necessary 
consequence of a scheme of arrangement under the 
Companies Act unless expressly otherwise provided ? 

The cases relied on by counsel for the creditors 
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in support of the contention are all cases on the 
construction of s. 126 of The Bankruptcy Act of 1869, 
s. 204 of our Insolvency Act — Kdward v. Coombe 
(L.B. 7 C.P. 519), decided in 1871, ^d cases 
following it, down to Gilbey v. Beilell (8 Ch D. 249), 
decided in 1878. 

Each and every one of these cases, except the 
last mentioned, was between the creditors and a 
debtor who had not carried out the terms of a 
composition, which he sought to set up as a bar to 
his creditors. Under s. 126 of the Act of 1869 (s. 
204 of our Act), a compromise affects only creditors 
whose names, &c., are in the debtor's statement of 
affairs, and the section expressly enacts that the 
provisions of a composition shall not affect or 
prejudice the rights of any other creditor. 

Kdward v. Coombe decided that upon the true 
construction of s. 126 of Act of 1869, the debtor 
who had not paid the composition as provided 
could not set up the resolution as a defence to a 
creditor suing for his original debt instead of 
applying to the Court of Bankruptcy to enforce the 
composition. In Newell v. Van Praagh (L.B. 9 C.P. 
97), the judges following and affirming Edwards v. 
Cootnhe say, '* It is a pure question of construction 
of s. 126 of the Bankruptcy Act, and s. 5 of the 
Debtors Act "; and Denman J. at p. 108 says : 
** Whatever may be the strictly legal mode of 
describing the effect of default in payment of the 
composition by the debtor upon the rights of the 
creditor, &c., substantially the defendant is 
estopped from setting up the terms of that com- 
position which he has wholly neglected to carry 
out." 

Gilbey v. JJedell {tdn mp,) was not a case between 
the debtor and his creditor, but between these 
creditors and another party to the composition. 
A surety for the payment of one shilling and 
sixpence in the pound, being the third agreed 
payment of a composition of seven shillings and 
sixpence in the pound, the Court held that his 
agreement was in effect a guarantee to pay one 
shilling and sixpence in the pound on the debts 
due to the creditors, and not an agreement to pay 
that sum in consideration of the creditors reducing 



their debtor's' liability to them to seven shillings 
and sixpence in the pound, and this in effect 
decided the case. 

The provisions of the Companies Acts as to 
compromise and scheme of arrangements differ so 
widely from the provisions of s. 126 of The Bank- 
ruptcy Act of 1869, that I do not think it necessary 
in this case to give an opinion as to what, under 
a composition by virtue of s. 204 of our Insolvency 
Act (s. 126 of the English Act of 1869), would be 
the respective rights of a creditor who had agreed 
to accept a composition, and of fresh creditors, in 
the event of a subsequent bankruptcy before pay- 
ment of the composition. Under s. 204, the matter 
of compromise rests solely with the creditors — they 
and they alone have power to decide as to the 
propriety of the composition, so long as they act 
bofid fide. 

The provisions as to the scheme of arrangement 
under s. 18 of The Bankruptcy Act of 1883 is 
somewhat more like the provisions of the Com- 
panies Act, in that such a scheme requires the 
sanction of the Court, and is, when sanctioned, 
binding on all creditors. 

Under that Act, the sanction has been held to 
operate as a certificate of discharge, when the 
scheme does not otherwise expressly provide, as 
from time of the sanction. {Re Croom, England 
V. Provincial Assets Co,, 1891, 1 Ch. 696). 
And, under The Bankruptcy Act of 1869, a com- 
promise under s. 28 (our s. 184) which to its 
validity requires the sanction of the Court, and is 
when sanctioned, binding on all creditors, oper- 
ated as a discharge with respect to all claims 
proveable in the bankruptcy, when part of the 
compromise was the annulling of the abjudication, 
and adjudication annulled {Gilbey v. Jeffries, 11 
Q.B.D. 559). Under the Companies Acts before 
the Act of 1889, the compromise, even in voluntary 
winding-up, was practically the decision of the 
Court as to what was the best and most beneficial 
manner of carrying out the liquidation ; s. 126 
authorised compromise, &c., involuntary liqui- 
dation ; but s. 127 gave a right of appeal to the 
Bs Alfred Shaw & Co. 
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Court to any creditor or contributory dissatisfied, 
and provides that the Court '* may thereupon, as 
it thinks just, amend, vary, or confirm the scheme." 
Sections 149 and 150 gave certain powers to the 
liquidator in a winding-up by the Court, but such 
liquidator required to have the sanction of the 
Court. S. 85 of The fjampanuss Act of 1889 
applies tt> all liquidations. It was at one time 
doubted whether or not companies and their 
creditors could avail themselves of the section 
before the order for winding-up was made or the 
resolution passed. It is by s. 2 of the Act of 1898 
declared to apply at any time after presentation 
of a petition for winding-up. The provisions of 
8. 85 govern compromises and arrangements 
between creditors and the company, and between 
dasses of creditors and the company ; and a com- 
promise sanctioned is declared to be binding on 
creditors or classes of creditors, and also on the 
liquidator and eontributories of the company. In 
companies there always are, as it were, third 
persons interested — ^the creditors, the governing 
body of the company, whether majority of share- 
holders, directors, or liquidator, and the dissenting 
sfiareholders, to whom right to appeal is given 
in a voluntary winding-up (s. 127 of the Act 
6f 1868). 

It seems to me that it would be unreasonable to 
hold that the liquidator by his act, say by making 
a default, whether wilfully or through carelessness, 
could, in efTect, set aside a compromise sanctioned 
by the Court, and I think the reasonable construc- 
tion is that sanction of the Court does, in fact, 
render the compromise or arrangement binding on 
all parties interested in the liquidation. Using the 
words of Vaughan Williams 3 .in Re The London 
Cltartered Bank of Austrahu a (1898, 8 Ch. 546). 
''It is by operation of law that the scheme 
becomes effective to release the company and 
eontributories from further liability than that 
contemplated or imposed by the scheme." 

For these reasons, I have come to the conclusion 
that the effect of a general scheme of arrangement 
or compromise between a company and its creditors, 

Re kLiVBX> Sbaw & Co. 



when sanctioned by the Court, is that, wheie&s 
before the scheme creditors had a right to have the 
whole assets, or so much thereof as was necessary to 
satisfy their claims, realised and distributed in the 
ordinary way by the liquidator, after the scheme 
sanctioned creditors are entitled to what is therein 
provided for them, and cease to have any other 
claim against the company ; and the company are 
free from all liabilities proveable in the liquidation, 
but in lieu thereof are liable to the extent and in 
the manner provided by the scheme of arrange- 
ment. I think such is the effect of the Court's 
sanction to any scheme or compromise under s. S5 ; 
a fortiori, that the sanction to a scheme of arrange- 
ment such as in this case, which, as it were, gives 
to the company a new life and authority to go ont 
and incur fresh liabilities, (liabilities to persons 
other than those interested in the liquidation) for 
the benefit of those concerned in the liquidation, 
will be binding on all persons interested in the 
liquidation in favour of such new creditors, will be 
enforced in their favour in a subsequent liquida- 
tion, and could have been before liquidation 
enforced under the petition, by restraining old 
creditors from suing on their original claims. 
I am therefore of opinion that the Bank of 
Australasia cannot be allowed to prove in this 
liquidation in competition with the other (the 
new) creditors for more than the eight instal- 
ments remaining unpaid under the terms of the 
scheme when this liquidation began, except so &r as 
their claim, if any, arises in respect of debts and 
liabilities incurred since the scheme. 

What that sum is, is a matter of calculation, 
and can be easy settled by the creditors and liqui- 
dator. If they differ, the matter must, of course, 
come before the judge. On the affidavit before 
me it would not exceed £14,889 4s. 2d. But if 
there is a surplus after paying all new creditors 
twenty shillings in the pound, and the whole eight 
instalments, the old creditors are entitled under the 
scheme (paragraph 9) to be paid twenty shillings 
in iihe pound on their old debts. That provision, 
whilst it expressly prohibited the application of 
any part of the assets in payment of the old debts 
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or any part thereof, beyond twelve shillings and 
sixpence in the pound, until payment or making 
provision for payment of all new creditors twenty 
shillings in the pound subject thereto, expressly 
authorises the application of the company's assets 
in payment of the old debts beyond the sum of 
twelve shillings and sixpence, and to the full 
extent of twenty shillings in the pound, pari passu. 
I think the right continues in liquidation, and, 
therefore, that as against any surplus after paying 
new creditors in full, and old creditors twelve 
shillings and sixpence in the pound, they, the old 
creditors, may be admitted to prove for their old 
debts to extent of twenty shillings in the pound, 
and the liquidator will be justified in applying 
such surplus in paying the same ; but I presume 
the question as to surplus will never arise if the 
assets are worth only the sum stated in evidence 
before me. 

The next matter is the claim of the liquidator 
as to the sum of JS87 received by the company 
from proceeds of bills discounted by company 
before the scheme, on which, at time of the scheme, 
they were only liable as endorsers, and have since 
paid two shillings and sixpence in the pound, since 
which time, but before the present liquidation, the 
Bank of Australasia have been paid these notes in 
full by the persons primarily liable, and thus have 
received iSS? more than was due to them. The 
Bank claimed that the instalments of the composition 
were not paid in respect of each pound of the 
liability, and therefore that it cannot be said that 
they have received more than twenty shillings in 
the pound on these notes. I think there can be 
no doubt whatever that each instalment of one 
shilling and three pence in the pound was a pay- 
ment in respect of each pound {Thowpson v. 
Hudson, L.B. 6 Ch., p. 820), and therefore that 
the Bank of Australasia had received from the com- 
pany the sum of two and sixpence or one shilling 
and three pence in the pound, in respect of these 
bills, on which the company were liable as surety, and 
that when paid in full on the bills, the bank held 
the money — the excess of twenty shillings in the 
pound — ^received on these bills for Alfred Shaw and 



Go.Ltd. But they had a right to receive it. Thecom- 
pany knew the bank were holders of the bills — ^knew 
that in respect of them they (the company) as 
sureties had paid one shilling and three pence or 
two shillings and six pence, and that, upon pay- 
ment of eighteen shillings and nine pence more, 
they would be entitled as sureties to stand in the 
place of the bank — ^but they knew that they also 
owed the bank large sums coming due every six 
months, and without objection they permitted the 
bank to receive the whole twenty shillings on the 
bills. I think when they so received it they 
became debtors, and the company having, in 
respect of the sum received between the first and 
second dividend, allowed the same to be set off in 
account between them, so as to reduce the amount 
payable in respect of second dividend, I think 
there was a mutual credit between the company 
and bank, and that this Jg87, or whatever sum the 
bank as holders of promissory notes actually received 
before the petition in excess of the money due to 
them on the promissory notes, can be by them set off 
against so much of the debt due to them by the 
company. But this cannot be done with respect 
to any sum received since the petition for liqui- 
dation. All such money is the property of the 
liquidator, and must be paid to him by the Bank 
of Australasia. 

They, in respect of any sum they receive, or 
have received since this liquidation, in excess of 
twenty shillings in the pound, are trustees for the 
surety to the extent that they (the Bank) have 
been paid by the surety in respect of the liability 
on such bill. 

Lilley claimed costs against the claimant, and 
cited Seton, 4th Ed. 66-67 ; Re Knight, 61 L.T. 
288, 1892 1 Oh. 457^ ; Re National Whole Meal 
Bread and BucuU Co. 1 1892 2 Ch. 467. 

Feez: The claimant should not pay costs, but 
should be allowed to add his own costs to his 
proof. He cited Eburding & Macpherson, p. 127, r. 
22 ; Re Gartness Iron Co., L.B., 10 Eq. 412, 418 ; 
Ghadwick Healy, 8rd Ed. 814. 

Beal J : I think justice would be best served in 
Re Alfred Shaw k Go* 
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this case, and costs be more fairly borne, consider- 
ing all the circumstances, by allowing the liquidator 
his costs out of the estate and allowing the creditors 
no costs. My order will therefore be : Bank of 
Australasia, Limited, in proof as in competition 
with new creditors to an amount not exceeding 
amount due for the eight instalments under the 
scheme and new debts if any. Entitled to set off 
as to the ig87 received before petition, in excess of 
amount due on the bUls held by them. Not 
entitled to set off against debt due to them, any 
sum so received since petition in this liquidation. 
Entitled, in event of surplus, to prove against and 
be paid out of surplus, twenty shillings in the 
pound on old debts. 

Costs of liquidator out of estate. No costs to or 
against Bank of Australasia. 

Let the liquidator and Bank agree as to amount 
due taking the law to be as I have herein stated, 
and allow Bank's proof at sum so ascertained. 

If Bank and liquidator cannot agree, let the 
matter as to amount be brought before the Judge 
by either party on notice to the other. 

The Bank of Australasia appealed. 

Feez and Shand for the appellants : The main 
point at issue is whether the appellants can prove 
for the whole amount of their original debt, or 
whether their proof must be limited, as the liqui- 
dator claims, to the amount which they agreed to 
accept under the scheme of arrangement. The 
appellants' contentions are — ^firstly, that creditors , 
of a joint stock company, which fails to carry out 
a scheme of arrangement, have the same rights 
as the creditors of an individual who fails to carry 
out a composition, and, as part of that contention, 
that there is no inherent virtue in the sanction of 
the Court to change the meaning of well-known 
words, and create a discharge irrespective of the 
terms of the scheme; and, secondly, that on a 
fair interpretation of the scheme in question, there 
was to be no discharge until the conditions of the 
scheme were fulfilled. 

There is abundant authority to the effect that, 
>n the failure of an individual to carry out a 
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composition, his creditors are relegated to their 
original rights, and that the occurrence of a subse- 
quent bankruptcy does not alter the position. (Ex 
parte Bmnet, 2 Atk. 627 ; Walker v. Seaborne, 1 
Taunt. 626; CrafOey v. HUlary, 2 M. & 8. 120; 
Ougkton V. Trotter, 2 N. & M. 71 ; Ex parte 
Croshie 2 M. & Ayr. 898 ; Ex parte Batesan, Re 
Wotherspoon, 1 M.D. & G. 289 ; RoeUng v. Mugger- 
idge, 16 M. & W. 181 ; Hazard v. Mare, 6 H. & N. 
484; Fessard v. Mugnier, 18 G.B. (N.S.) 286; 
Neuington v. Levy, L.R. 5 C.P. 607 ; Edwards v. 
Coambe, L.R. 7 C.P. 619 ; Be Hatton, L.R. 7 Ch. 
728; GoUney v. Lording, L.R. 8 Q.B. 182; 
Newell V. Van Praagh, L R. 9 C.P. 96 ; Edwardt v. 
Rancher, 1 C.P.D. Ill ; Be Duffield, Ex parte 
Peacock, L.R. 8 Ch. 682; Ex parU Charlton, 6 
Ch.D. 46; Re Gilhey, 8 Ch.D. 248; Ex parte 
Ruesell, 2 Ch.D. 424 ; Re Hardie, 1896 1 Ch. 904). 
There is no rule — ^nor, indeed, any reason for a 
rule-^by which the creditors of a joint stock 
company failing to carry out a composition are 
placed in a different position to the creditors of a 
similarly defaulting individual. The mere alter- 
ation in the machinery by which the scheme is 
made binding on non-assenting creditors — which 
is really all the sanction of the Court amounts to 
— cannot be construed to operate as a discharge, 
irrespective of the terms of the scheme itself ; and 
the statement that creditors are bound by the 
scheme only means that they are bound to observe 
the terms of the scheme ; and the assent of the 
Court cannot give a new meaning or interpretation 
to words which have been consistently construed 
for a century and a-half . On what grounds can 
it be urged that the sanction had such an effect ? 

PowEB J. : Does it not give a publicity to the 
agreement between the company and the creditors, 
and thereby induce new creditors to deal with the 
company on the footing of that agreement ? Were 
not future creditors likely to be deluded into 
believing that the old creditors would not claim 
more than twelve shillings and sixpence in the 
pound? 

Feez : The sanction is no more public than a 
composition in insolvency, which is also a matter 
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of record open to the publio. The learned judge 
in the court below took the view that the new 
creditors might be deceived, but his suggestions 
that the scheme was improper and inequitable 
may be met by the statement that the same 
remarks would apply to all the cases already cited. 

Gbifftth C.J. : What is the impropriety or un- 
fairness complained of ? Is not the ground really 
taken that of estoppel ? 

Feez : I suppose that is the idea, and that this 
case was not distinguishable from Troughton v. 
Gitley'i^ Amb. 629), and the other cases in which 
that case was approved. But here there is no 
estoppel. Everyone is to be assumed to know 
the law, and even if the words '' and received '' 
were not in the scheme, there would be no dis- 
charge under it until the conditions were fulfilled. 
Creditors would not give a discharge for a 
promise to pay twelve shillings and sixpence while 
they already had a promise to pay twenty 
shillings. 

The present case is clearly distinguishable from 
the cases cited in support of the liquidator's con- 
tention in the court below, in which the scheme 
amounted to an accord and satisfaction '(Ex jxtrte 
Clarke y 18 Q.B.D. 426 ; Re Croom, 1891, 1 Ch. 
695 ; lie London Chartered Bank of Australia ^ 

1893, 8 Ch. 640 ; Dane v. Mortga-ge Assurance Co., 

1894, 1 Q.B. 54). And as there was in the present 
case no fraudulent conduct on the part of the 
creditor, or attempt to conceal the legal effect of 
the scheme of arrangement, and no duty on the 
part of the creditor to look after the debtor, the 
present case may be distinguished Hke the case of 
Ex parte RusseU (2 Ch.D. 428) from the case of 
TroughUm v. GitUy (ubi sup.), which, as appears 
from the interpretation put upon it in Re Ford 
(1 Ch.D. 601) and adopted in Re Clarke (1894, 
2 Q.B. 898), was decided, entirely on the grounds 
of estoppel, the whole point of the decision being 
the fraudulent conduct of the prior creditors. 
The clause as to the repayment of the seven 
shillings and sixpence cannot be quoted as an 
attempt to favour the old creditors at the expense 
of future creditors, the sole object of that pro- 



vision being to enable the directors to pay the 
full twenty shiUingsin the pound without recourse 
to the shareholders. The whole matter turns 
upon the interpretation of the scheme, and unless 
the respondents can show that the sanction of the 
Court will operate as a discharge, irrespective of 
the terms of the agreement, no other construction 
can be given to the words of the scheme than that 
which has been consistently given to similar 
words for a century and a-half . 

The appellants claim interest on their debt, 
which, being proveable in insolvency, is also 
proveable in a liquidation, and therefore should be 
allowed (Re Albion Steel and Wire Co., 7 Ch.D. 
647 ; Re West of England Bank, Ex parte Brown, 
12 Ch.D. 826). 

Lilley : The respondents contend firstly, that 
the sanction of the Court to the scheme was a 
discharge of the original debt by operation of law ; 
secondly, that if the sanction did not so operate 
that the present case is indistinguishable from 
Troughton v. (Htley {ubi sup.), and that the 
appellants are estopped on equitable grounds from 
claiming more than twelve shillings and sixpence 
in the pound ; and lastly, that on a proper con- 
struction of the scheme itself, there appears an 
intention to discharge the original liabilities 
immediately upon the sanctioning of the scheme. 

The respondents do not seek to controvert the 
argument of the appellants as regards the position 
of an individual. They admit the authority of the 
cases cited. But a different rule obtains where the 
Court intervenes, and the sanction of the Court to 
a scheme operates as a discharge of the original 
rights and liabilities of the parties to the scheme, 
unless, as was not the case here, a contrary 
intention is expressed in the scheme itself. It is 
the duty of the Court to consider the fairness of 
the scheme before giving its sanction {Re Durham, 
16 Ch.D. 628), but when once the sanction has 
been given, it has the effect of a judgment, and all 
original rights and liabilities cease by reason of the 
consequent estoppel. 

Further, the judgment of the Court below pro* 
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oeeded, and rightly so, upon the ground of estoppel 
by the inequitable conduct of the appellants. The 
present case is indistinguishable from Troughtony. 
Qitley {ubi sup.). The appellants and the other 
creditors, at the time of the first winding-up petition, 
practically informed the world that they were only 
to receive twelve shillings and sixpence in the pound 
in respect of their debts, and sent the company 
back into the world of trade to earn for them that 
twelve shillings and sixpence ; and it is manifestly 
unfair to the new creditors of the company that 
the old creditors should now be allowed to recede 
from the position which actually induced the new 
creditors to trade with the company. The general 
impression conveyed by the scheme to the public 
mind — ^and the impression the old creditors wished 
to be conveyed thereby — was that the scheme 
operated as an accord and satisfaction of the 
original liabilities, and the old creditors are now 
estopped from denying that the scheme did so 
operate. Looking, as should be done, both at the 
whole wording of the scheme, and also at the 
circumstances under which it was given, the 
proper construction to put upon it is that there 
was intended to be, immediately upon its sanction, 
a complete discharge of the whole of the original 
liabilities, and a substitution therefor of the 
liabilities imposed by the scheme. He also cited : 
Oilbey v. Jeffries (11 Q.B. 659) ; Ex parte Clark 
(18 Q.B.D. 428); Re CVoom (1891 1 Ch. 695); 
lie London Chartered Bank (1898 8 Ch. 646; ; 
NichoU V. Eberhart (68 L.J., Ch. 899, 59 L.J., 
Ch. 108) ; Ex parU Bourne (2 Gl. & Jan. 187, 
141) ; Ex pane Ford (1 Ch. 501). 
C.A.V. 

6th August. 

The judgment of the Court was delivered by 
Gbutith C.J. as follows : — 

The question raised by this appeal is as to the 

effect of a scheme of arrangement entered into in 

1895 between the company and its then creditors, 

and sanctioned by the Court under The Cofnpanies 

iet of 1893. 
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By the scheme it was stipulated that the 
creditors should accept and receive the sum of 
twelve shillings and sixpence in the pound in 
discharge of their respective debts, such sum of 
twelve shillings and sixpence in the pound to be 
paid to them by ten half-yearly instalments of 
fifteen pence in the pound. It was further stipu- 
lated that creditors for sums not' exceeding £100 
might, at their option, claim and receive a sum 
equal to nine shillings in the pound on their 
debts, in discharge of the company's liability to 
them. The first instalment of fifteen pence was 
to be payable six months after the sanction of the 
Court was given. All further proceedings in the 
winding-up petition were to be stayed, and the 
assets of the company handed back to the 
directors. The company were to be at liberty to 
anticipate the payment of the instalments pari 
passu. The rights of secured creditors to their 
securities were reserved, as were rights against 
sureties. After payment of the twelve shillings 
and sixpence in the pound, the company were to 
be at liberty, on paying or making provision for 
payment of its future creditors, to pay the re- 
maining seven shillings and sixpence in the pound 
pari passu. 

The scheme was sanctioned by the Court on 
18th June, 1895. After two instalments of 
fifteen pence in the pound had been paid under 
the scheme, a winding-up order was made against 
the company on the petition of a creditor, and a 
liquidator was duly appointed. The Bank of 
Australasia brought in a claim for the whole 
amount of their debt due at the time of the scheme 
of 1896, with interest on interest-bearing debts, 
less such sums as they had received on account of 
their debt, and deducting the value of their 
securities. The liquidator maintained that the 
proof should be limited to the amount of the 
unpaid instalments due under the scheme. Beal J. 
adopted this view, and the Bank now appeal from 
his decision. They contend that the scheme was 
an ordinary scheme for composition between 
debtors and their creditors, and that upon failure 
to carry out its terms the ordinary consequences 
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ensued ; that is to say, that the creditors were 
remitted to their original right of action and 
corresponding right of proof. The liquidator 
contends, on the other hand, that upon the true 
construction of the scheme, having regard to the 
circumstances under which it was made and the 
intention of the parties, it must he taken to 
operate by way of accord and satisfaction, the 
creditors accepting their rights under the scheme 
in discharge of their original debts, that in any 
case the sanction of the Court had the effect of a 
judgment declaring the rights of the parties, 
which are that they are entitled to receive the 
amount stipulated by the scheme to be paid, and 
no more. He also contends that to allow the old 
creditors to prove for the full amount of their 
original debts would be unfair to subsequent 
creditors, who were induced to give credit to the 
company on the faith of the scheme having been 
adopted. 

It was not, and, indeed, could not be disputed, 
that an agreement in the form of that under con- 
sideration, made between a debtor and his creditors, 
would not operate as a discharge of the debtor 
until the agreed composition had been paid. The 
long series of cases beginning with Ej- parte 
Bennet (2 Atk. 527) abundantly establish this 
position. Nor was it disputed that the right of 
action and right of proof are, as was said by 
James L.J. in Ex pane GUbey (8 Ch.D. 248), 
commensurate. Nor, again, is it in contest that 
the cases from Edwards v. Coombe (L.R. 7 C.P. 
519) to Ex parte Gilhey {ttbi sup,) establish that 
if the case were one of composition by a private 
debtor under s. 204 of The Imolv^ncij Act of 1874 
(corresponding with s. 126 of The Bankruptcy Act, 
1869) the creditors would, upon the debtor 
becoming insolvent before payment of the com- 
position, be entitled to prove lor the whole unpaid 
balance of their original debts. 

The reason, then, for limiting the amount of 
the proof in the present case must be found either 
in the language of the Act of 1898, or in the other 
surrounding circumstances of the case, or in both. 

Section 2 of the Act of 1898 makes provision 



for holding a meeting of the creditors of a com- 
pany, and enacts that if a majority in number 
representing three-fourths in value of the creditors 
assembled in person or by proxy or attorney, agree 
to an arrangement or compromise proposed by the 
company, the arrangement or compromise shall, 
if sanctioned by an order of the Court, be binding 
upon all the creditors concerned, and also on the 
company and the contributories and shareholders. 
It will be observed that the declared effect of the 
sanction of the Court is to Qiake the scheme 
binding upon all the creditors. The Act does not 
suggest that the nature or effect of the scheme is 
to be affected, but merely says that it shall be 
'' binding " on all the parties, although it may 
have been assented to by some of them only. It 
was contended, however, that the sanction of the 
Court has a further effect, and in support of this 
contention three cases were relied on. The first 
was Oilbey \, Jeffries (11 Q.B.D. 559), which was 
a case decided under s. 28 of The Bankruptcy Act, 
1869 (corresponding to s. 184 of Tlie Insolvency 
Act of 1874). That section provided that the 
trustee, with the sanction of a special resolution 
of creditors, might '* accept a composition offered 
by the bankrupt," or *' assent to a general scheme 
of settlement of the affairs of the bankrupt,'* sub- 
ject, in either case, to the approval of the Court ; 
that the annulling of the bankruptcy might be 
made a condition of the composition or scheme of 
settlement ; and that in that case the Court, if it 
approved of the composition or scheme, should 
annul the adjudication accordingly. The section 
further provided that the approval of the Court 
should be conclusive as to the validity of the 
composition or scheme, and that it should be 
binding on all creditors so far as related to debts 
provable in the bankruptcy. A bankrupt' s creditors 
had by the statutory majority resolved that the 
bankruptcy should be annulled upon his assigning 
the whole of his estate to a trustee for the benefit 
of his creditors, which he had done. The scheme 
had been approved by the Court, and the question 
was whether the debtor was discharged from his 
Be Alfred Shaw & Co. 
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debts. The Court held that he was discharged. 
Brett M.B., said : (p. 561) '' The scheme must 
have been intended finally to dispose of the bank- 
rupt's liabilities, but upon the construction of the 
plaintiff's counsel, there is no settlement &o far as 
the bankrupt is concerned. Upon the true con- 
struction of the section, the scheme of arrangement 
must be taken to operate as a discharge in bank- 
ruptcy." The scheme, in this case, was in the 
nature of a cessio bononim, and it is plain that, 
unless it operated as a discharge, the debtor would 
have derived no benefit from the annulment of the 
bankruptcy. This result followed, however, from 
the nature of the scheme itself, and not from 
any additional force given to it by the approval of 
the Court. The case is, therefore, no authority 
on the question of the effect of a composition 
agreed to under the same section. No case 
appears to be reported in which that question has 
been discussed, but there seems no sufficient 
reason for holding that the effect of a composition 
imder this section would have been different from 
that of a composition under s. 128 of The 
Ewjlish Bankruptcy Act, 1869 (s. 204 of the 
Insolvency Act). The other cases [Ex pai-te 
CUirk (18 Q.B.D. 426), and lie Croom (1891, 1 
Ch. 696)], were decided under s. 18 of T/w Bank- 
ruptey Act, 1888, which allows creditors, by special 
resolution, to accept a composition or scheme of 
arrangement of a debtor's affairs, and provides 
(subsec. 8) that a composition or scheme 
accepted and approved by the Court shall be 
binding on all the creditors, so far as relates to 
debts due to them and provable in bankruptcy. 
Subsec. 11 of the same section provides for the 
case of default in payment of any instalment due 
in pursuance of the composition or scheme, in 
which case the Court may annul the composition 
or scheme, and adjudge the debtor bankrupt. 
The subsection goes on to provide that all debts con- 
tracted by the debtor before the date of adjudication 
shall be provable in the bankruptcy. Nothing is 
said as to proof of the debts in respect of which 
'ie composition is made, but there is nothing in 
lie Alfred Shaw k Co. 



the section to indicate that creditors would have 
any different rights from those which creditors 
who have agreed to accept a composition have, 
under the general law, on default in payment of 
the composition. The power of the Court to 
adjudge the debtor a bankrupt had existed also 
under s. 126 of the Act of 1869, but was held not 
to affect the right of the creditor in the event of 
default to claim the full amount of his debt, either 
by action, or by proof in the event of an adjudi- 
cation. {Edwards v. Coombe, iM sup,). In Ex 
parte Chirk, ubi sup,, the question was whether the 
Court ought to approve of a scheme of arrangement 
which left the discharge of the debtor to the 
discretion of the committee of inspection. Mr. 
Lilley relied principally upon an observation of 
Baggallay L.J. : '' Speaking off-hand, I am dis- 
posed to think that the approval of the scheme by 
the Court would be equivalent to the discharge of 
the debtor " (p. 485). He had, however, just 
previously remarked : *' I am not prepared to say 
what would be the effect of a scheme of arrange- 
ment if it contained no provision as to the time 
when a discharge should be given to the debtor." 
It is clear, therefore, that the point to which he 
was addressing his mind was the time at which 
the discharge would take effect, and not the 
question whether the sanction of the Court operated 
as a discharge, irrespective of the terms of the 
scheme itself. In the same case, Cotton L.J. 
said : <' It is .not that the order approving the 
scheme is of itself necessarily equivalent to an 
order of discharge. . . . The section, I think, 
contemplates that the creditors shall give the 
debtor his discharge either immediately or at some 
definite time, subject of course to the approval of 
the Court " (p. 486). The learned Lord Justice 
evidently assumed that the effect of the scheme 
as a discharge depended on its terms. Indeed, if 
it were otherwise, and if a mere approval by the 
Court had the effect of a discharge of the debtor, 
the stipulation that the discharge should be granted 
by the committee of inspection would have been 
inoperative, and the question discussed could never 
have arisen. In this case, also, the scheme was of 



1897. 



THE QUEENSLAND LAW JOURNAL. 



69 



the nature of a cessio bonorwm. In Re Croom {uhi 
sup,)y the question discussed was the period at which 
the discharge of a debtor, which was granted by the 
terms of the scheme, came into operation. Keke- 
wich J. was of opinion that a scheme of arrange- 
ment made under the Act was, after all, " only a 
contract between the parties *' ; and he proceeded 
to construe the contract contained in the scheme. 
Beliance was also placed on an observation made 
by Yaughan Williams J. in He Lmidon Chartered 
Bank of Australia (1898, 8 Ch. 640, 641), and 
quoted by Beal J. : '' It is by operation of law 
that the scheme became effective to release the 
company and contributors from further liability 
than that contemplated or imposed by the scheme." 
On this it may be remarked that the point under 
the consideration of the learned judge was whether 
the discharge effected by the scheme then in 
question was a discharge by operation of law, so 
that the rights of creditors against sureties would 
not be affected, or a discharge by mutual agree- 
ment, in which case an express reservation of 
rights against sureties would be necessary. The 
gist of the observation is in the words, '' It is by 
operation of law.*' Moreover, the question always 
remains, '* What is the liability contemplated or 
imposed by the scheme ?" which is a question of 
construction to be determined by the terms of the 
scheme itself. 

None of these cases, therefore, supports the 
contention that a scheme of arrangement acquires, 
by virtue of the sanction of the Court, any further 
effect than that which an agreement expressed in the 
same terms, and made between ordinary contract- 
ing parties would have. What that effect is, is, as 
just said, in each case a question of construction. 
It was not, indeed, contended that a scheme of 
arrangement, by which the discharge of the debtor 
is expressly made dependent upon some subsequent 
condition, would, by sanction of the Court, become 
an absolute discharge imtil the condition was 
fulfilled. Yet whether the discharge in the 
present case is absolute or conditional, is evidently 
a question of construction. 

It was contended, however, that an arrangement 



under the Companies Acts, at any rate, stands on 
a different footing ; that a joint stock company is, 
in some respects, different from an individual 
debtor ; that the proceedings are had under the 
direction of the Court ; that in the present case, 
the intention of aU the parties was that the 
company should, by the arrangement, be relieved 
from its embarrassments and endowed with a 
fresh lease of life ; and that as all persons dealing 
with it in future would be under this impression, the 
scheme of arrangement ought to be construed so 
as to give effect to their intention ; and that the 
sanction of the Court should be deemed to have 
been given to it on that construction. 

Leaving out of consideration for a moment 
the question of future creditors (who were not in 
existence when the arrangement was made), no 
sound reason has been suggested for giving a 
different construction to an agreement made by a 
company with its creditors from that which would 
be given to an agreement in the same language 
made by an ordinary debtor with his creditors. 

It is said that it was never contemplated by the 
company that the creditors should, on default in 
payment of the composition, be allowed to prove 
for their whole debts. That is very likely, in the 
sense that they did not contemplate a fail are to 
carry out the scheme. But this forgetfulness 
cannot alter the effect of the express terms of the 
agreement. 

Granting, however, that some persons have been 
under the impression that the effect of the scheme 
would be as now contended, a creditor who was a 
party to it is surely entitled to say, '' Non luuc in 
fadera vent 1 knew what I was doing. I agreed 
to a proposal, expressed in plain language, which 
had been the subject of repeated judicial interpre- 
tation. If you misunderstood it, I am sorry, but 
I stand by my bargain." As between the company 
and the creditor, it is not easy to suggest an 
answer to this argument. Such a misunderstand- 
ing would at most be a ground for rectification of 
the scheme, which is, of course, now out of the 
question. 

Re Alfbed Shaw & Co. 
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But, finally, it is said that this construction 
would lead to such manifest injustice to the 
new creditors of the company, who have given 
it credit since the sanction of the scheme, that it 
ought not to be adopted to their prejudice. In 
support of this argument, the doctrine of Troughton 
V. Gitley (2 Ambler. 629) is relied on. That 
doctrine, as expounded by Jessel M.B. in Re Ford 
(1 Ch.D. 521), is only an instance of the general 
equitable doctrine of estoppel by conduct. As that 
very learned judge remarked, after referring to the 
case of a man who stands by and allows another 
to lay out money on his land, ** Then, again, you 
must show that he knew the other person was 
laying out the money under the false belief that 
the land was his own.*' In the present case, 
where is the false representation, and of what 
fact ? The scheme of arrangement was in 
writing, and there is no suggestion that the 
creditors ever represented it to be other than it is 
And they claim now only such rights as they are 
entitled to under it. In truth, the complaint is 
that the subsequent creditors were under a wrong 
impression as to the legal effect of the agreement. 
Such a wrong impression, however, cannot 
affect the rights of the parties to the agreement. 

For these reasons, we are unable to distinguish 
the case from any other case of an abortive 
composition with creditors. Upon default in pay- 
ment of the composition, the creditors were 
remitted to their original rights, and are now 
entitled to prove for the entire balance of their 
debts remaining unpaid. 

The appeal must, therefore, be allowed. The 
appellants and the liquidator will have their costs, 
both here and below, out of the estate. 

Solicitors for appellants : Hartf Flower d Drury. 

Solicitor for respondent : 'Thomas 0* Sullivan. 
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fj^ AUGUST SITTINGS OF THE FULL COURT, 

GbITFITH C.J., COOPEB AND POWEB JJ- 
B. V. ANDEB80N, Ex patU CLABK. 

8rd August, 1897. 

Licensing Act of 1885—49 Vic., No. 18, «. 
120, 124— 'Local Option—License granted con- 
trary to Local Option resolution — Right or 
licensee to a renewal of license— Notice to Licen- 
sing Autlwrity— Mandamus. 

In 1887 the third of the Local Option resolutions was 
adopted in the Licensing District of N. In 
January, 1897, C. applied to the Licensing Authority 
of that district for a wine-seller's license, which was 
granted, both the applicant and the Licensing Authority 
being ignorant that the resolution was in force, C. 
shortly subsequently became aware that the resolutioo 
was in force, but nevertheless in April applied to the 
Licensing Authority, under the same chairman, for a 
renewal of his license from the following July, which 
application was verbally granted by the Bench. Before, 
however, the certificate was signed, the Bench became 
aware of the passing of the resolution, and the chair- 
man refused to sign the certificate. 

Held, that a mandamus ought not to be granted to compel 
the signing of the certificate. 

Semble, a Licensing Authority is not bound to grant a 
renewal of a wine-seller's license. 

Application on behalf of Matthew Clark to make 
absolute an order nisi calling on J- G. Anderson 
and L. J. Clare to show cause why a tfutmlamu^ 
should not issue to compel Anderson, as chairman 
of the Licensing Authority of Nerang, to sign a 
certificate for a wine-seller's license in favour of 
the said Clark, and to compel Clare, as Clerk of 
Petty Sessions, to receive the license fee. 

In 1887 the third of the local option resolutions 
forbidding the issue of any fresh licenses was 
adopted in the Licensing District of Nerang. In 
January, 1867, Clark, under the circumstances 
appearing in the headnote, obtained a wine-seller's 
license from the Licensing Bench. Shortly after- 
wards Clark was informed by letter from a 
solicitor of the passing of the resolution, but 
nevertheless made application to the Licensing 
Authority for a renewal of his license, w*hen, 
under the circumstance detailed in the headnote, 
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Anderson, as chairman, refused to sign a 
certificate for a license. The appellant obtained 
from the Chief Justice an order fiisi for a mandamus 
to compel the signing of a certificate for his 
license. It was sworn that there was no record in 
the office of the Clerk of Petty Sessions, who was 
also clerk to the Licensing Authority, that the 
notice required by s. 120 of the Licensing Act 
had been sent to the Licensing Authority. 

liUiir moved the rule absolute. The appellant's 
contention is that the resolution only applies 
under s. 124 to licensing authorities who 
have received information of the passing of 
the resolution, and further that the words, '* after 
receiving information thereof," in that [section, 
have reference to the particular form of notice 
prescribed by s. 120, and there is no evidence 
to show that that notice ever reached the 
Licensing Authority, or was indeed sent to 
them. The certificate of January, 1897, was 
properly granted to a band fide applicant by 
a board who were not bound by s. 124, and 
the certificate thus granted carried with it a 
right to apply for and receive a renewal thereof, 
unless certain objections which were not here 
taken were made to the renewal. The words 
" no fresh license " in s. 124 have reference only 
to a new license, which a renewal of an existing 
license is not. He cited R. v. Morris (6 Q.L.J. 9), 
R. V. Kelly (8 Q.L.J. 168), R, v. Yaldwyn (6 
Q.L.J. 76). 

Power J for the respondent, was not called on to 
argue. 

The judgment of the Court was delivered by 
Griffith C.J. : — 

The third resolution being in force, it was 
the law in that district that no new license 
should be granted for premises which were not 
licensed when the resolution was adopted in 1887. 
S. 124 says that it shall not be lawful for any 
Licensing Authority, on receipt of information of 
the resolution, to grant a certificate for a licensed 
victualler's license or wine-sellers' license for the 
sale of liquor in premises not licensed at the 
time of the adoption of the resolution. In 
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this case the licensing authority 
that information, and it was, therefore, not 
lawful for them to grant a certificate. It/^/b 
appears that the license, which, through ^'^ S/W^?^ 
inadvertence of the Bench, was granted in January, '^^ '^ " 
expired on the 30th June, and that the applicant 
wanted a renewal of it for the current year. He' 
could not get it without getting a certificate from 
the Bench, and it is in respect of that certificate 
that the Court is now asked to grant a mandamus. 
That certificate clearly comes within the prohibi- 
tion of the statute, and the justices were prohibited 
from signing it. The argument for the applicant 
has, apparently, been based on the assumption 
that a Licensing Authority is bound to grant the 
renewal of a wine-seller's license, but, looking at 
the statute it appears that that is not so. The 
rule will be discharged with costs. 

Solicitor for applicant : H. B. Lilley, 

Solicitor for respondents : J. Howard Gill, Crown 
Solicitor, 



AUGUST SITTINGS OF THE FULL COURT. 



Griffith C.J., Coopeb and Power J J. 

Re WALKER. 

8rd August, 1897. 

Articled clerk — Right of legal practitioner to 

take an articled clerk — 45 ViCf No, 5, s, 1 — 

Regula Generales as of 12th December j 1879 , 

r,18. 

Service by a clerk under articles with a barrister prac- 
tising as a solicitor is not good service under r. 18 of 
Begula QenernUti of 12th December, 1879. 

lU Walker. 
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Application to register articles of clerkship 
between Samuel Herbert Walker and James Ernest 
Walker. 

S. H. Walker had entered into articles of clerk- 
ship with James Ernest Walker, a barrister, who 
was practising as a solicitor in Ipswich. The 
articles were tendered to the Registrar of the 
Supreme Court, who refused to register them, 
doubting whether service under articles with a 
barrister practising as a solicitor would be 
good service under r. 18 of the Reg. Gen. of 12th 
December, 1879. On an application to the Chief 
Justice in Chambers for an order to register, the 
application was further referred to the Full Court. 

J. E. Walker filed an affidavit stating that he 
was practising as a solicitor at the time of entering 
into the articles, and that he intended to so 
practise during the proposed period of the articles. 

Stumvif for applicant : The words " may 
practise as a solicitor" in s. 1 of Th^ Legal 
Practitioners Act, 1881, are to be read in their 
widest sense, and as entitling a barrister to all the 
benefits and privileges previously enjoyed by 
solicitors, among which was the right to avail 
himself of the assistance of articled clerks. 

Obiffith C.J. : Service under articles is not a 
privilege given to solicitors, but a condition 
imposed upon persons seeking to become solicitors. 

Stumm : Yes ; but conversely there is a benefit 
to his master, at least in this colony. It cannot 
be fairly contended that an Act, which, by its 
preamble, expressed the desirability of removing 
the distinction between the two branches of the 
profession, and which enabled a barrister to 
practise as a solicitor, and interview clients 
directly, does not also extend to him the right to 
take an articled clerk. The barrister in question 
is actually practising as a solicitor, and there 
will be no more difficulty in proving the fact 
of his actual practice than there would be in the 
case of a solicitor who takes a clerk. The question 
of actual practice, moreover, is a matter to be 
decided by the Board of Examiners when the clerk 
applies for leave to present himself for examination. 

J^e Walkeb. 



The articles should be allowed to be registered. 
Gbipfith C.J. : The question involved in this 
case turns upon r. 18 of the rules relating to the 
admission of solicitors, which were made in 
December, 1879, and s. 1 of The Legal Practitioner$ 
Act^ 1881, passed nearly two years later. By 
the rule, so far as it is material to the present 
case, a person not previously admitted, who 
desires to be admitted as a solicitor, must have 
served for the full term of five years under articles to 
some practising solicitor in this or some other 
colony of Great Britain. When that rule was 
made, the distinction between solicitors and 
barristers was complete, and the rule prescribed 
that an articled clerk must serve for five years 
under articles to a practising solicitor. That is 
the rule still, and it is under that rule that articles 
are entered into with a view to subsequent 
admission as a solicitor. Then the Statute of 1881 
said that any person practising as a barrister 
might also practise as a solicitor. It is contended 
that in effect that means that every barrister who 
chooses to practise as a solicitor becomes a 
practising solicitor. The Statute does not say so. 
The object of the articles is to insure that a person 
who is allowed to practise as a solicitor, who has 
great privileges given to him, which might be veiy 
injurious to the public if possessed by an incom- 
petent person, shall, at any rate, undergo a certain 
period of training in the office of a man who is 
carrying on the actual business of a practising 
solicitor. Therefore it was provided that he 
should be articled to a practising solicitor. 
Mr. Stumm contends that a barrister who 
practises as a solicitor is in the same position. It 
would be interesting to know how far that argu- 
ment is proposed to be pressed. It is contended 
that the words mean that every barrister is to be 
deemed to be a solicitor. All I have to 
say to that argument is that, if he is, 
the Legislature has not said so, and, judging 
by the language they used, I think they carefully 
abstained from saying so, and used dififerent 
language. A barrister cannot take an articled 
clerk simply because he is a barrister, nor can be 
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do so by merely putting certain letters on the 
notioe outside his door. Merely saying that he 
practises as a solicitor will not entitle him to be 
considered a practising solicitor, so as to enable 
him to take an articled clerk. It would be a 
singular provision under which the right to 
instruct another in a learned profession would 
depend entirely upon whether the would-be 
instructor chose to put particular words above his 
door. If any man who chooses to say that he 
is practising as a solicitor is to be deemed to be a 
practising solicitor, that view would raise serious 
difficulties. He might be practising, or trying to 
practise as a solicitor, at the time when he took an 
articled clerk ; but suppose his desire to practise 
as a solicitor is unsatisfied ? The public might 
not regard him as a competent solicitor, but as a 
competent barrister. The validity of the articles 
would then depend upon a condition subsequent, 
which might happen to-day and cease to-morrow, 
happen again the next day and cease again next 
month, and so on. I do not know how it would 
be possible to inquire into the question whether 
the articled clerk had served for five years to a 
practising solicitor, or as to what portion of that 
time the barrister had been practising as a solicitor. 
If a man practises both as a solicitor and as a 
barrister, how is it possible to inquire in what 
branch of the profession he was really practising 
during the five years ? At any rate, there is no 
present means of making the inquiry. These are 
reasons why the words -' may practise as a 
solicitor " should not be held to be equivalent to 
the words '' shall be deemed to be a practising 
solicitor " for the purpose of taking an articled 
clerk. They do not import that a person who says 
that he is practising as a solicitor shall be deemed 
to be a practising solicitor for that purpose. The 
natural construction of the words does not import 
that result, and I do not see any reason for 
departing from the natural construction. It 
appears, therefore, that this gentleman was not a 
practising solicitor within the meaning of the 
rules of court, and he could not, therefore, take an 
articled clerk. If this is the true construction of 



the rule, the articles would not be of any use if 
they were filed. There will, therefore, be no order. 

CooFEB and Poweb JJ. concurred. 

Solicitor for the applicant: J. G. McGregor, 
Brisbane, 



TOWNSYILLE CIVIL SIITINOS. 



Chubb J. 



7th and 9th August, 1897. 



BEOINA i;. HUBPHT AND HOBABT. 

The Defamation Law of Queensland (53 Vic, No, 
12), ss, 37, 45 — Prosecution by Atto^mey- 
General — Sanction of judge, 

S. 37 of The Defamation Law of Queensland does not 
apply to oriminal proceedings instituted virtute officii 
by the Attorney-General, as the Crown is not specially 
named in the section. 

Yates V. The Queen, 16 Cox. C.C. 686, 14,.Q.B.D. 648 
followed. 

Application under s. 87 of The Defamation Law 
of Queensland for an order calling on W. 8. 
Murphy and C. B. Hobart, of Croydon, printers, 
publishers, and proprietors of the Mining News, 
Croydon, to show cause why a criminal prosecution 
should not be instituted against them for defama- 
tion. 

A . M, Beaumont for the Crown. 

C.A.V. 

Chubb J. : This is an application made by Mr. 
Beaumont, Northern Crown Solicitor, for the 
Attorney-General, on behalf of the Crown, for an 
order calling upon W. 8. Murphy and C. B, 
Hobart, of Croydon, printers, publishers, and 
proprietors of the Mining News, Croydon, to show 
cause why a criminal prosecution should not be 
ordered to be instituted against them, under s. 87 
of The Defamation Law of Queensland, for defama- 
tory matter published by them in the said paper 
on 20th May last, of and concerning W. F. Morgan, 

BbOINA V, MUEPHY AND HoBART. 
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G. Hepburn, and W. de Renzie Wilson, Justices 
of the Peace, touching the admiration of justice 
by the said justices. On the application being 
made I intimated my opinion that the statute did 
not apply to the criminal proceedings instituted 
virixUe officii by Her Majesty's Attorney- General, 
but reserved my decision in order that I might 
look into the authorities. Having done so my 
view has been fully confirmed. The section in 
question runs thus — " No criminal prosecution 
shall be instituted against the proprietor or 
publisher or editor or any person responsible for 
the publication of any periodical for any defama- 
tory matter published therein without the order of 
a judge of the Supreme Court, made after notice 
-to the person accused, and after that person has 
had an opportunity of being heard in opposition 
to the application for the order." This is almost 
a literal transcript of s. 8 of the Imperial statute 
51 and 62 Vic. c. 64 {The Law of Libel Amendment 
Acty 1888). The origin of this section is to be 
found in s. 8 of the Imperial statute 44 and 45 
Vic. C. 60 ^{Newspaper Libel and Registration Actf 
1881) which enacted that no criminal prosecution 
should be commenced against any publisher, 
proprietor, editor or any person responsible for the 
publication of a newspaper, for any libel published 
therein without the written fiat or allowance of the 
Director of Public Prosecutions in England, or Her 
Majesty's Attorney-General in Ireland, being first 
had and obtained. Upon this last section it was 
decided in Yates v. TJie Queen (16 Cox, C.C. 686, 
14 Q.B.D. 648), that the section did not apply 
to criminal informations filed by leave of the 
court. It was conceded by the counsel who argued 
that case, and it is also abundantly clear from the 
observations of several of the learned judges, that 
ejc officio informations filed by the Attorney-General 
by virtue of his ofiBce, on his own responsibility in 
exercising the prerogative of the Crown, were in 
their opinion for various reasons, given by the 
learned judges, which I need not repeat, excluded 
from the operation of the section. The present 
'tion differs from the former in substituting the 
V-tHNA r. Murphy and Hobart. 



order of a judge for the fiat of the ofl&cer there 
mentioned, but I think (apart from the special 
reasoning in Yates v. The Queen as^affecting the 
Attorney-General from the mere language of the 
section), on the general grounds and reasoning 
there appearing, the construction here must be the 
same. The words " criminal prosecution '* were 
in Yates v. The Qusen held to mean a prosecution 
by indictment or before a magistrate as dis- 
tinguished from a proceeding by criminal informa- 
tion. The well-known rule of construction 
applied, as regards the Citown, to statutes, is 
shortly and clearly stated by Matthew J. at p. 690. 
" The general rule is well established that the 
rights of the Crown shall not be bound or restrained 
by any statute unless it be specially^named." The 
Crown is not touched except by express or necessary 
implication in any case where it would be ousted 
of an existing prerogative or interest. [See 
Maxwell on Statutes, 2nd Ed. 161 and cases cited 
in note (b.).] The Crown is not named in this 
section nor can it be drawn in by any necessary 
implication. S. 46 saved aU privileges by law 
existing. It is well-known that this Act was 
drafted and carried through Parliament by a no 
less experienced lawyer than the present learned 
Chief Justice, and it is highly improbable that so 
important a matter as this escaped the observation 
of that eminent authority. If Parliament intended 
to take away the prerogative which, after all, is 
exercised for the common weal, it should and 1 
think would, have said so in express and unmis- 
takable terms. The Attorney-General needs no 
authority from this court to file an e^ officio 
information for defamation. The application is 
therefore refused. 

Solicitor : A, M, Beaumont, Crown Solicitor, 
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BRISBANE CIVIL SITTINGS. 
Real J. 2dTd and 25th March, 1897. 

Be ALFRED SHAW AND CO., LTD., 
H.i' ptirtt' WELSBY. 

('omfHiny — Purchase of bitaine^s by comjmny — 
Coveimntto indemnify partners in fmrchased bust- 
fiessfrom business debts- -Lujuidation of partner — 
Ri4fht of trustee of Uquidatiny partner to indetn- 
nity ayainst liability of his estate for partner - 
ship debts. 

All the members of a business Ann joined in a Real Property 
mortgage to B. to secure £6000 and interest. While 
the amount was still due, all the members of the firm 
entei-ed into an agreement with a company for the sale 
by the members to the company of all the assets of 
the business as a going concern, which agreement con- 
tained a covenant for indemnity in the following 
terms : — " The debts due and owing by and the lia- 
bilities of the vendors in connection with the said 
business having been taken into account in estimating 
the consideration for the said sale, the company shall 
undertake, pay, satisfy, and discharge all such debts 
and liabilities, including mortgage debts and all interest 
due and to become due thereon, and shall indemnify 
the vendors respectively from and against payment of 
the said debts and liabilities, and from and against all 
proceedings, claims, and demands in respect thereof or 
any of them." 
Two years subsequent to the sale to the company, T., one of 
the members of the firm, went* into liquidation, and B., 
whose debt was still unpaid, proved in the estate for 
£6128, the full amount due under his mortgage, and 
his claim was allowed in fuU by T.'s trustee. A few 
months later the company went into liquidation, and 
T.'s trustee claimed, under the indemnity clause above 
set out, to prove against the assets of the company for 
the amount ut which he had allowed B.'s proof against 
T.'s estate. 
Held, that the covenant for indenmity was a covenant with 
all the members of the selling firm jointly; that no 
individual member could by himself have sued upon 
the covenant, and that, therefore, T.'s trustee was not 
entitled to prove in respect of the liability of T.'s 
estate to B. 
Motion on behalf of Thomas Welsby, as trustee 
of the estate of Robert Hobbs Taylor, a liquidating 
debtor, to prove a debt of £6128 in the liquidation 
of Alfred Shaw & Co., Limited. 

Welsby, who was the trustee of Taylor, one of 
the members of a business firm who had trans- 
ferred their business to Alfred Shaw & Co., Limited, 
claimed, under the circumstances appearing in the 
headnote, to have his debtor's estate indemnified 



in respect of a proof, allowed by him at £6128, 
made by W. C. Beattie under a bill of mortgage 
given to him by all the members of the firm for 
partnership purposes. There had been no assets in 
Taylor's estate, and consequently no payment in 
respect of Beattie's claim. Taylor, moreover, was 
indebted to the company to the amount of £1248. 

Feez^ for the creditor: The claim arises from 
the separate covenant of Taylor in the mortgage to 
Beattie, and that covenant having been given in 
furtherance of the business afterwards sold to the 
company, is covered by the covenant for indemnity 
in the agreement for sale. Beattie having exer- 
cised his right to prove in Taylor's estate without 
valuing the partnership asset, the mortgaged land, 
Taylor's trustee is entitled to claim indemnity 
against the company for the amount of that proof. 

I Alley and Connolly^ for the liquidator : The cove- 
nant to indemnity is held by the members of the 
original firm jointly, and no individual member can 
prove separately in respect of that covenant. If they 
could do so a claim for £80,000 might be made 
against the liquidator in respect of this one debt, 
since there were five members of the partnership 
who sold to the company. It is, in fact, an 
attempt at double proof. In any event, the 
liquidator is entitled to set off against the claim 
the amount due by Taylor to the company. 

The following authorities were cited by counsel : 
Re Earned' s Bankhig Company (L,R. 10 Ch. 198), 
Williams on Bankruptcy 144, Re Turner (19 Ch.D. 
105), Robson 6th Ed. 343, Ex parte Caldieott, Re 
Hart (26 Ch.D. 716), Be National Financial Com- 
pany (L.R. 8 Ch. 791), Ex parte Dehnar (88 W.R. 
762), Wooldridge v. Norris (L.R. 6 Eq. 410), Re 
Mercantile Bank of Australia^ Limited (17 A.L.T. 
99), Stanley v. Wiseman (6 Q.L.J. 84), Wolmer- 
hnusen v. Gidlick (1893 2 Ch. 614), Hardy v. 
Fotheryill (18 App. Cas. 851) ; Alloway v. Steere (10 
Q.B.D. 22), ^liddleton\. Pollock (L.R. 20 Eq. 29). 

Real J.: I look upon the covenant in this case 

as being a joint covenant, and I also regard it as 

being a matter of double proof. It is, to my 

thinking, a joint covenant, and, therefore, a 

Be A. Shaw & Co., Ex parte Welsby, 
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covenant to indemnify the partnership jointly. 
Therefore, it cannot be sued upon by one indi- 
vidual, and, of course, the same rule applies to a 
proof in respect of it. I think, also, that if the 
claim was allowed it would amount to a double 
proof. That is to say, the liability of the com- 
pany is limited to M6000, and that is the only simi 
they will have to pay, if they are, in point of fact, 
able to pay 20s. in the pound; yet, on the 
claimant's contention, proof could be made for at 
least £80,000, subject to this limitation only, that 
they could not receive more than £6000. On these 
two grounds, I think the proof must be disallowed. 
I shall not enter upon the other questions, because 
there is no necessity to consider how much of the 
proof would be allowed if the proof could be 
allowed in its present form. The proof will, there- 
fore, be disallowed. I have mentioned the ground 
of the disallowance, to show that it in no way 
affects the rights of all the members of the firm to 
prove in respect of their covenant, which, as I 
have before said, is a covenant made with them 
jointly. 

Solicitors for claimant : Hartf Flower d Drnry, 
Solicitor for liquidator : T, O'Sidlivan, 



Obiffith, C.J. 15th and 18th June, 1897. 

tKuP-cA^^ cox r. BOURNE (nobonal dependant). 

7^ Real Property Act of 1861 {25 Vic., No, 14), 

S^\^, *• ^^^ — Action to recorei- damayen ayaimt 

yb ^ W' ^^^^^nce Fund — Exliaustion of remedies 

against person deriving benefit from /rand — 

Measure of damages recoverahU against Fund 

— Costs— Form ofjudgfiient and certificate, 

C, the registered proprietor of certain land, having been 

induced by L. to lodge with him as security for a loan 

of £7 the deed of grant of the land, L., by a forged 

transfer, procured himself to be registered as proprietor 

of the land, and transferred the same to D., who 

mortgaged the land to W. to secure a snm of money. 

The fraud having been discovered, and L. having 

^ox r. Bourne, 



become insolvent. C. brought an aotion under s. 127 
of The Real PropeHy Act of 1861 against the defendant 
Bourne, the Registrar of Titles, and in his statement of 
claim alleged that he had been deprived of his land bv 
fraud, and that the transfer to D., and the mortga^ 
to M., both of whom were joined as defendants, bad 
been made and registered bona fide and (or valae, 
and he claimed damages from the Assurance Fund to 
the amount of the value of the land, or in the alterna- 
tive to redeem the mortgage and to have the necesaarr 
money provided from that fund. On the hearing o( 
the action, plaintiff was permitted to amend his state- 
ment of claim by alleging, in the alternative, want of 
bona jide» on the part of D. and W., and claiming coBBt- 
quential relief. Neither of the defendants D. and \S\ 
put in a statement of defence, but the defendant the 
Registrar of Titles put plaintiff to proof of hi*; vhok 
case. The jury found that L. and D. had acted in col- 
lusion, and that D. had derived benefit from L.'s fraud. 
Judgment was given for plaintiff for redemption of the 
mortgage upon payment to defendant W., within a 
fixed time, of the principal and interest due under the 
mortgage, and her costs of the action ; and against 
defendant D. for an amount equal to such principal, 
interest and costs, with the plaintiff's costs of the 
action. D. was also ordered to pay defendant Bourne's 
costs of the action, and further consideration of the 
action was reserved as between the plaintiff and defend- 
ant Bourne, with liberty to both parties to apply. 

The sheriff having made a return of HvXla bona to a 
writ of fi.fa., issued by the plaintiff against the landi 
and goods of defendant D. to enforce this judgment, 
plaintiff applied for judgment against defendant Boorae 
for the same amount for which judgment was given 
against defendant D.. and for a certificate, under s. 127, 
to entitle him to be paid from the Assurance Fund the 
amount of the damages and costs which he had faikd 
to recover from defendant D. The amount of W.'^ 
mortgage and her costs exceeded the value of the land. 

Held, that where a person has been deprived of land bj 
fraud, and the actual and inmiediate perpeirator of the 
fraud has died, absconded, or become* insolvent, there 
at once accrues to the person so deprived a oomplett 
right of action against the Assurance Fund, notwith- 
standing that another person, who also derives benefit 
from the fraud, is alive, and has not absconded or 
become insolvent, and that therefore plaintiff was en- 
titled in this action to judgment against defendant 
Bourne, although he had not, before action, exhausted 
his remedies against defendant D. 

HtUl^ further, that the word " costs " in s. 127 includes all 
expenses of litigation necessarily incurred in establish- 
ing a phiintiff *s claim to damages, and that as in the 
present case W. was a necessary party to the action, 
and, as a mortgagee, was entitled to her costs of the 
action for the redemption of her mortgage, the plaintiff 
was entitled to recover from the .fund the amount of 
principal and interest payable by him to the mortgagee, 
and that he was also entitled out of the fund to his 
costs of action, including W.'s costs; and judgment 
was given against defendant Bounce accordingly. 
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FuBTHBR consideration of an action by Joseph 
Cox against Joseph Orton Bourne, Registrar of 
Titles, as nominal defendant, and Francis Dare 
and Elizabeth Walton, claiming as against 
defendant Bourne damages from the Assurance 
Fund, and as against defendants Dare and Walton 
a right to redeem land mortgaged by plaintiff to 
Hermann Levy. 

All the facts and the argument of counsel 
appear fully in the judgment of the learned Chief 
Justice. 

Stumm, for plaintiff, cited (jrilhert v. Unurne 
(6 Q.L.J. 270), aU^hs V. Messer (18 V.L.R. 854, 
1891 A.C. 248), Hayen v. Bourm (7 Q.L.J. 146). 

Lukhiy for defendant Bourne, cited Reeve v. 
(iihHon (1891, 1 Q.B. 652), Masker v. Wood (54 
L.J. Q.B. 419), (\hv V. Bourne (7 Q.L.J. 53). 

C.A.V. 18th June. 

Griffith, C.J.: This action is brought against 
the Registrar of Titles under s. 127 of The Real 
Pi'oi)erty Act of 1861. The plaintiff alleges that 
he has been deprived by fraud of an interest in 
land of which he was the registered proprietor, 
and claims to be entitled to recover from the 
Assurance Fund the damages which he has 
sustained. The material facts, as found by the 
jury, are as follows : — The plaintiff ha\ing been 
induced by one Hermann Levy to lodge with him 
the deed of grant for the land in question as security 
for a loan of £7^ Levy by means of a forged 
transfer procured himself to be registered as pro- 
prietor of the land. He then transferred the land 
to a Mrs. Frances Dare, and this transfer was also 
registered. Mrs. Dare then mortgaged the land to 
Mrs. Elizabeth Walton to secure an advance of 
money made by her to Mrs. Dare, and the mort- 
gage was duly registered. The jury found that 
Levy and Mrs. Dare acted in collusion, and that 
the latter derived benefit from the fraud, but that 
Mrs. Walton became mortgagee bondjide and for 
valuable consideration. On these facts plaintiff 
had evidently been deprived of his interest in the 
land to the extent of Mrs. Walton's incumbrance 
upon it. Levy having absconded and become in- 
solvent, plaintiff brought this action against the 



Registrar of Titles, as nominal defendant, Mrs. 
Dare, and Mrs. W^alton. In his statement of 
claim, after alleging Levy's fraud and the dealings 
with the land upon the register, he alleged that 
Mrs. Dare became registered proprietor, and Mrs. 
W^alton became registered mortgagee, ftana Jide and 
for valuable consideration, and he claimed to 
recover the value of the land from the Assurance 
Fund (which he woidd have been entitled to do if 
Mrs. Dare had been a purchaser botid jide for 
value), and in the alternative to redeem the mort- 
gage, and to have the necessary money provided 
from that fund. The defendant Bourne, by his 
statement of defence, put the plaintiff to proof of 
his whole case, including the bond fides of Mrs. 
Dare and Mrs. Walton, neither of whom put in a 
statement of defence. The substantive contest at 
the trial was, therefore, between the plaintiff and 
the defendant Bourne. In the course of the trial 
plaintiff, at the suggestion of the Court, amended 
his statement of claim, by alleging, alternatively^ 
want of band fides on the part of defendants Dare 
and Walton. The jury found the facts as I have 
already stated, and assessed the value of the land 
at £280. I gave judgment for the plaintiff for 
redemption of the mortgage upon payment to 
defendant Walton of the principal and interest 
secured by the mortgage, and her costs of action, 
on or before 18th July, and I gave judgment 
against defendant Dare for an amount equal to 
the same principal, interest, and costs, with the 
plaintiff's costs of the action. I also adjudged 
defendant Dare to pay defendant Bourne his costs 
of the action. I reserved further consideration as 
between plaintiff and defendant Bourne, with 
liberty to all parties to apply. 

A writ of fi. fa, has been issued against the 
lands and goods of the defendant Dare, and the 
Sheriff has made a return that she has no lands 
or goods. Mr. Stumm, for plaintiff, now asks for 
judgment against defendant Bourne for the same 
amount for which judgment was given against 
defendant Dare, with the costs of the action, and 
for a certificate under s. 127 of Tlie Real Property 

Coyi i\ BouBNE, 
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Act, entitling him to receive payment from the 
Assurance Fund, or, altematiyely, for a certificate, 
without judgment, on the basis of the SherifiTs 
return. Mr. Lukin, for the defendant Bourne, 
maintains that the plaintiff is not entitled to 
judgment in this action, and contends that upon 
the facts as now appearing plaintiff was bound to 
exhaust his remedies against Mrs. Dare, who was 
neither dead nor insolvent, and had not absconded, 
before seeking recourse to the Assurance Fund, 
that the action is, therefore, brought too soon, and 
that there must be judgment for the defendant 
with costs. He further contends that in any event 
the damage which the plaintiff has sustained 
cannot, for the purpose of obtaining indemnity 
from the Assurance Fund, be estimated at a higher 
sum than £280, the value of the land, which, it 
appears, is less than the amount certified to be 
payable to Mrs. Walton for principal, interest, and 
costs. Mr. Stumm meets the last argument by 
contending that the amount payable to Mrs. 
Walton, so far as it is made up of costs of the 
action, is really part of the plaintiff*s costs of 
action, and is, therefore, recoverable as costs, if not 
as damages. 

Before dealing with these arguments, it is desir- 
able to consider the plaintiff's position at the 
commencement of the action. He had, to all 
appearances, been deprived of the land altogether 
by the registration of Mrs. Dare as proprietor, and 
this deprivation had occurred in consequence of 
the fraud of Levy. S. 127 provides that ** in case 
the person against whom such action for damages 
is directed to be brought " {Le., the person who 
derives benefit from a fraud by which a registered 
proprietor is deprived of land) " shall be dead or 
shall have been adjudged insolvent or shall have 
absconded out of the jurisdiction, it shall be 
lawful to bring an action for damages against the 
Registrar of Titles, as nominal defendant, for the 
nurpose of recovering the amount of the said 
'Qijres and costs against the Assurance Fund.*' 
iid both absconded and become insolvent. 
icie, therefore, all the conditions prescribed 
Bourne. 



by s. 127 had arisen necessary to entitle him to 
maintain his action against the nominal defendant. 
It was, however, necessary for him to prove tbe 
extent of his deprivation, and if ^frs. Dare had 
not actually become registered proprietor //on/i ri^fe 
and for valuable consideration, the extent of the 
deprivation was only the amount of the incum- 
brance upon the land. 

In this event he would not be able to recover 
the interest in the land of which he had been 
deprived except by redemption of the mortgage, 
and, as there was no privity between him and tbe 
mortgagee, he could not establish his right to 
redeem, except by an action against her, to which 
Mrs. Dare would be a necessary party. 

This being the state of the case, I pro<^ed to 
consider whether the plaintiff's prima facie case 
against the defendant Bourne is displaced bj 
showing (as was shown at the trial) that Levy was 
not the only party to the fraud, or the only partv 
who derived benefit from it. It happens that in 
this case Mrs. Dare, the other party to the fraud, 
became herself registered as proprietor of the land 
by means of the fraud. But I do not think that 
this circumstance is material. S. 126 gives a 
right of action (which, indeed, would probably 
have existed at common law) against *^ the person 
who derives benefit from the fraud," which, I 
think, must be taken to include any person who 
derives benefit from the fraud with knowledge of 
it. It may happen that several persons derive 
benefit from the same fraud, but that this cir- 
cumstance is wholly unknown to the person 
defrauded. Would it, then, be a good defence to 
an action against the Registrar of Titles to allege 
that another person, besides the person who is 
dead or insolvent or has absconded, derived benefit 
from the fraud, and that that other person is alive, 
has not absconded, and is not insolvent ; at any 
rate, without also alleging that that fact is known 
to the plaintiff? If this is the true construction, 
the Act sets a trap for an innocent victim of fraud, 
which I cannot think that the Legislature in- 
tended. The victim's right of action would depend 
not upon the facts known to him, which would be 
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sufficient to establish his right, but upon facts 
beyond his knowledge, and incapable of ascertain- 
ment at that time. I think that when once the 
conditions set forth in s. 127 exist, with respect 
to the actual and immediate perpetrator of the 
fraud, the right of action is complete against the 
Registrar of Titles, whose liability, it seems to me, 
is put in the place of that of the person defrauded. 
And even if the plaintiff knew of the existence of 
other parties to the fraud, it is ordinarily no answer 
to an action against one person for a wrong to show 
that some other person is also liable. I do not 
see any sufficient reason for holding the present 
case to be an exception. In this case, however, 
plaintiff did not know. I am, therefore, of opinion 
that the plaintiff's right to recover against the 
Assurance Fund is not affected by the fact that 
Mrs. Dare was also a party to the fraud and 
derived benefit from it. If this is the true con- 
struction of the Act, it cannot make any difference 
that the plaintiff joined her as a defendant and 
obtained judgment against her. I think that if 
instead of a mortgage to Mrs. Walton there had 
been a bond fide transfer to a purchaser for valuable 
consideration, plaintiff would have been entitled to 
judgment both against the defendant Bourne, as 
standing in Levy's place, and against the defendant 
Dare. 

How, then, does the fact that the extent of his 
deprivation was partial only affect the case ? His 
right qf action is limited by the extent of his 
deprivation, which he must, therefore, prove. 
And although, in my judgment, the participation 
of Mrs. Dare in the fraud is not a complete answer 
to the plaintiff's claim, it is clear that the defen- 
dant Bourne was entitled to show in mitigation of 
damages that the extent of the deprivation was 
partial only. Was, then, the plaintiff entitled to 
anticipate this difficulty, and to so frame his action 
that, however the facts might turn out, he should 
be enabled to establish his actual right in the 
same action. I think he was. If, indeed, he had, 
when he brought his action, known the facts as 
now established, the defendants Dare and Walton 
would, as already pointed out. have been necessary 



parties. For neither his right to redeem nor the 
extent of his deprivation — i.e., the amount of Mrs. 
Walton's security, which would be the measure of 
damages as against defendant Bourne— could be 
ascertained, except in an action to which they were 
both parties. 

The plaintiff being then entitled to judgment, 
what damages can be awarded against the 
Assurance Fund ? I think that they cannot exceed 
the whole value of the land. The right of action 
is given to a person *< deprived of land," and 
although the measure of damages against the 
person guilty of the fraud might include all the 
expenses of getting the land back from an innocent 
mortgagee, I think that the right of recourse 
against the Assurance Fund is not co-extensive, 
but must follow the general rule in actions for 
mere conversion or deprivation of property. As, 
however, in the present case the value of the land 
is less than the amount due on Mrs. Walton's 
security, including her costs of the action, which 
as against her is an action for redemption, it is 
necessary to consider whether those costs ought to 
be considered as part of the damages sustained by 
the plaintiff, or as part of his costs of the action. 
Possibly they may be considered in both lights. 
But the circumstance that they are, as between 
the plaintiff and Mrs. Walton, secured upon the 
land, cannot, I think, affect the question whether 
they are part of his costs of the action. I think 
that the word costs, as used in s. 127, includes all 
expenses of litigation necessarily incurred in 
establishing the plaintiff's claim to damages. 
It is a general rule that a mortgagee's costs of a 
redemption action are payable by the plaintiff, 
unless the mortgagee has by his conduct disentitled 
himself to them. I have already decided that in 
this case Mrs. Walton is not disentitled. The 
liability of the plaintiff to pay her costs is, there- 
fore, a necessary part of his expenses of maintain- 
ing this action in its present form, which, as I 
have already pointed out, is the proper form under 
the actual circumstances. I have not yet ordered 
the plaintiff to pay Mrs. Walton's costs, but if he 

Cox f. Bourne. 
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fails to redeem on the day appointed, she will be 
entitled to have the action dismissed against her 
with costs. 

For these reasons I am of opinion that the 
plaintiff may be ordered now to pay the defendant 
Walton's costs, and to add them to his own 
ordinary costs, and that the whole sum so ascer- 
tained will be his costs of the action. The 
Supreme Court of Victoria (Higinbotham C.J., 
Kerferd and a'Beckett JJ.) were of this opinion in 
the case of Messer v. Gibbs (18 V.L.R. 854, 877), 
and Shadwell V.G. made a similar order in the 
case of MotUfprnrry v. CalUtnd (14 Sim. 79). The 
plaintiff is therefore, in my opinion, entitled to 
judgment against the nominal defendant for the 
amount of principal and interest secured on Mrs. 
Walton's mortgage (less the £1 advanced to him 
by Levy and interest), with his costs of action, 
including the costs of defendant Walton, which I 
order him to pay to her. The formal judgment 
will recite the judgment for redemption already 
given, the amount due to defendant Walton for 
principal and interest and costs respectively as 
certified by the Registrar, and will proceed to order 
that the plaintiff do pay the amount of these costs 
to her, and to add them to his own costs of this 
action. There will then be judgment for the 
plaintiff against the defendant Bourne for the 
amount of the principal and interest so certified, 
less £7 and interest at 8 per cent from the date of 
Levy's advance to him, with his costs of action, 
which are to include the costs so directed to be 
paid by him to defendant Walton. The amount 
of principal and interest, and of the costs directed 
to be paid by plaintiff to defendant Walton, to be 
paid into Court and paid out to defendant Walton 
(as already directed in the event of its having 
been recovered against defendant Dare). 

I will give a certificate under s. 127 accordingly, 
which will certify that in this action brought by 
plaintiff against defendant Bourne, as nominal 
defendant, under the provisions of s. 127 of Th^ Real 
Property Act, the plaintiff has recovered judgment 
against the defendant for the amounts in question. 
Cox r. BOUBNE. 



Solicitor for plaintiff: IF. T. Atthaw. 
Solicitor for defendant Bourne: J. Howard GiU, 
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Griffith C.J. 18th, 24th, and 26th Aug., 1897. 

He ALFRED SHAW AND CO., LTD., 

Ex parte murphy. 
Real Projtef^tf Act of 1861 (25 Fi^r , .Vo. 14 /, ^, 

68 — Implied covenant of transferee of land sub- 
ject to morUfatje to indemnify transferor — 

Riifht to prove in insolvency in respect of core- 

nant to i^ideninify — Measure of extetU of prot*f 

—38 Ttc., No. 5, s. 140. 
W., the registered proprietor of Und under the Real Pro- 
perty Acts, mortgaged it for £13,000 to an Aasoruice 
Society, and afterwards transferred it to a joint stock 
company, subject to the mortgage. W. became insol- 
vent, and the Society proved in his estate for the 
amount due under the mortgage, but no dividend vas 
paid in respect of their proof. Subsequently, the com- 
pany to whom the land had been transferred went into 
liquidation, and W.*s trustee sought to prove in the 
liquidation for the full amount due under the mortgage 
from W. to the society in respect of which, under s. 
68 of TheReal Property Act of 1861 the company had 
covenanted to indemnify W. There were no assets in 
W.'s estate available for the payment of a dividend. 
Held, that W.'s trustee was not entitled to prove for the 
amount of the mortgage debt ; that the only right of 
proof was under s. 140 of the Insolvency Act for a 
contingent liability, which, as it arose from a covenant 
for indemnity only, could not exceed the actual lo6s to 
which, on a balance of accounts between W. and the 
company, he or his estate was liable. 
Criue v. Paine, L.R. 6 Eq. 641, 4 Gh. 441 distinguished. 

Motion on behalf of George S. Murphy, trustee 
of the estate of T. E. White, a liquidating debtor, 
to allow a claim for £18,820 16s. Id. in the 
winding-up of Alfred Shaw and Co., Limited. 

White, the registered proprietor of land under 
The Real Property Act of 1861, mortgaged it to the 
Australian Mutual Provident Society for iSl 8,000, 
and subsequently transferred the land to Alfred 
Shaw and Co., Limited, subject to the mortgage. 
W. became a liquidating debtor, and the Australian 
Mutual Fra\ident Society proved in his estate for 
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the amount of their mortgage debt, but there were 
no assets to pay a dividend. Subsequently, a 
winding-up order was made against Alfred Shaw 
and Co. Limited, and White's trustee claimed to 
prove in the winding-up for the full amount due by 
AVhite to the Australian Mutual Provident Society 
under the mortgage. At the date of his liquida- 
tion White was largely indebted to Alfred Shaw 
and Co., Limited. 

Feez^ for the claimant, cited StanUy v. Wiseman 
(6 Q.L.J. 84), Cruse v. Paine (L.R. 6 Eq. 641), 
Uooldridge v. Xorris (lb. 410), J^e National 
Finaficial Co. (L.R. 3 Ch. 791), E.c parte Delmnr 
(38 W.R. 752), Hardy v. Fotherfjill (13 A.C. 351), 
Be Mercantile Bank of Australia (17 Aus. L.T. 99), 
Lindley on Partnerships 378, Taylor v. Mills 
(Cowp. 525), Taylor v. Young (5 B. k A. 521), 
Wood V. Dodyson (2 M. & S. 195), Ex j^arte Hunter 
(2 Gl. & J. 7), K,c parte Serjeant (lb. 23), SoiUten 
V. Soutten (5 B. & A. 852), E.v jmrte Vaughan's 
Trustees (25 Q.B.D. 529). 

Griffith C.J. referred to Castellain v. Prenton 
(11 Q.B.D. 380), Peyiny v. Foy (8 B. & C. 11). 

TAlley and Power^ for liquidator, cited Collinge 
V. Heywood (8 L.J. (N.S.) Q.B. 98), Warimj v. 
Ward (7 Ves. 332), BrUigman v. Daw (40 W.R. 
258). 

C.A.V. 

26th August. 

Griffith C.J.: The applicant claims to be entitled, 
as trustee of the estate of T. E. White, a liquidating 
debtor, to prove in the winding-up for a sum of 
£13,320 16s. Id. As the trustee of the property 
of an insolvent is not entitled as against third 
parties to any greater rights than those which have 
accrued to the debtor himself at the time of the 
close of the insolvency, (except in the case of 
transactions which, by special statutory provisions, 
are declared to be void against a trustee in 
insolvency, as to which no question now arises), it 
will be convenient to consider in the first place 
the rights which White would have had against 
the company if he had not become a liquidating 
debtor. 

The claim is made under the following circum- 



stances : — White, being the registered proprietor 
of land under T/w Real Property Act of 1861, 
mortgaged it to the A.M.P. Society to secure 
£13,000. He afterwards transferred the land to 
the company, subject to the mortgage. Upon the 
transfer the company became bound under s. 68 
of the Act by an implied or statutory covenant to 
pay the interest secured by the mortgage, and to 
indemnify the transferror (White) from and 
against the principal sum secured. It is said that 
White, in fact, held the land as trustee for persons 
who transferred their interest to the company, and 
that the company are also bound by an express 
covenant of indemnity. But as the terms of that 
covenant do not extend further, and cannot have 
any higher effect than the statutory covenant, it is 
not necessary to consider this express covenant. 

The statutory covenant is a contract of indem- 
nity. No payment had been made by White or 
his estate to the A.M. P. Society in respect of his 
liability under the mortgage at the date of the 
commencement of the winding-up. What, then, 
would have been White's rights under this contract 
upon the winding-up of the company ? They are 
the same as in the case of insolvency. Under the 
old bankruptcy law of England it was well settled 
that a person who was entitled to be indemnified 
by a bankrupt in respect of money paid for him 
could prove in the bankruptcy for all moneys so 
paid before the bankruptcy, but could not prove 
for any money not actually paid before the bank- 
ruptcy. He was, therefore, held to be entitled to 
maintain an action against the bankrupt after his 
discharge for money paid after the bankruptcy, 
such payment not giving rise to a provable debt. 
The reason was that at the time of the bankruptcy 
he had not been damnified, and that until damni- 
fied he had no right of action and consequently no 
right of proof : the right of action and right of 
proof being co-extensive {Taylor v. Mills, Cowp. 
525). If he bad paid anything before the bank- 
ruptcy, his right of proof was limited to the 
amount actually paid {Ex parte Hunter, 2 Gl. & J. 
7).. To. remedy this state of the law it was pro 
Be A. Shaw & Co., Ex parte Murphy. 
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vided by the Act 49 Geo. III. C. 121 (called Sir 
Samuel Romilly's Act), that when a surety paid 
a debt of the bankrupt after the commencement of 
the bankruptcy, he should be entitled to prove in 
the bankruptcy in respect of such payment. Upon 
this Act it was held that if a surety procured a 
discharge of his liability to the creditor by a 
transaction which did not amount to a payment of 
the debt of the bankrupt he could not prove in the 
bankruptcy, although he had incurred a new 
liability in substitution for the old one {Ex parte 
Serjeant, 2 Gl. & J. 28), and that if, after the 
bankruptcy, he procured a discharge of his own 
liability by a payment which was not a payment 
of the whole debt of the bankrupt, he was not 
entitled to the benefit of the Act, and, on the other 
hand, was entitled to sue the bankrupt notwith- 
standing his discharge for the amount actually 
paid by him to the creditor {SoiUten v. Soidten, 6 
B. & A. 852). 

Under this law, which is probably still the law 
of the Court, so far as it has not been expressly 
altered {Insolvency Act of 1874, s. 29), it is clear 
that neither White nor his trustee could prove in 
the winding-up. But by s. 140 of the Insolvency 
Act (corresponding to s. 81 of the English Bank- 
rnpWy Act, 1869), provision is made for proof in 
respect of contingent liabilities. It was not dis- 
puted in argument that, if White had not become 
insolvent, he would have been entitled to prove in 
the winding-up in respect of the statutory covenant 
of indemnity (see Hardy v. Foth^yill, 18 A.C. 
861). But his right of proof would have been 
limited to the extent or value of his contingent 
liability, which would have depended upon many 
circumstances, of which the value of the security 
held by the mortgagee would have been a very 
material one. The dealings between White and 
the company, and the state of accounts between 
them at the date of the winding up, would also 
have been material. For, as under the old law, 
any debt due by White to the company could have 
been set off against a claim in respect of money 
paid for them, so I think the amount of any 

lie A. Shaw & Co., Ex parte Murphy. 



liability of his to the company could be taken into 
consideration in estimating the actual value of the 
contingent liability of the company to him. That 
liability would, in fact, be equal to the estimated 
amount which the company would be actually 
liable to pay to him on a balance of accounts, and 
no more. 

It is clear that on this basis the present claim 
cannot be sustained. 

It is, however, sought to support the claim on 
other grounds. The argument for the claimant is 
based mainly on a passage in Lindley on Partner- 
ships (5th Ed. p. 878) to the effect that when one 
person has covenanted to indemnify another, " the 
limit of the defendant's liability to the plaintiff is 
the full amount for which he {Le., the plaintiff) is 
liable, or if he is dead or insolvent, the full amount 
provable against his estate, and not only the 
amount of dividend which such estate can pay.'* 
For this proposition, the case of Cntse v. Paine 
(L.R. 6 Eq. 614, 4 Ch. 441) is cited. Before 
referring to that case in detail, I may remark that 
the proposition, thus broadly stated, appears to be 
inconsistent with the fundamental principle of the 
doctrine governing contracts of indemnity. That 
principle is clearly stated by Brett L.J., in the case 
of Castellain v. Preston (11 Q.B.D. 880), which was 
a case of insurance. ''The very foundation of 
every rule which has been applied to insurance 
law is this, that the contract is a contract of 
indemnity, and of indemnity only, and that this 
contract means that the assured in case of a loss 
shall be fully indemnified, but shall never be more 
than fully indemnified. That is the fundamental 
principle of insurance, and if ever a proposition is 
brought forward which is at variance with it — that 
is to say, which will give to assured more than a 
full indemnity — the proposition must certainly be 
wrong" (p. 886). In the same case Bowen L.J., 
said, referring to a particular instance : '' Can it 
be any exception to the infallible rule that a man 
can only be indemnified to the extent of his loss ?" 
(p. 421) ; and again, '' I know of no means in law 
or equity by which he is entitled to obtain any- 
thing else out of the insurance ofiice except what 
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is measured by the measure of his loss " (p. 407). 
The reason for the rule as governing cases of 
insurance is not that the contract is a contract 
for insurance, but that a contract for insurance 
is a contract of indemnity. In Bumand 
V. Rodocanachi (7 A.C. 883) Lord Blackburn, 
referring to the rule which allows a person who is 
bound to indemnify another against a loss to have 
the benefit of anything which reduces the loss, 
said : ** The general rule of law (and it is obvious 
justice) is that when there is a contract of 
indemnity (it matters not whether it is a marine 
policy or a policy against fire on land, or any 
other contract of indemnity), and a loss happens, 
anything which reduces or diminishes that loss, 
reduces or diminishes the amount which the 
indenmifier is bound to pay (p. 889). 

The cases which I have already cited are 
instances of the application of this doctrine. 

The right to indemnity may arise either by 
express contract, or by implication of law from the 
relationship existing between the parties. Con- 
tracts of insurance and express covenants are 
instances of one class. The right of a trustee to 
be indemnified by his beneficiary, and of a surety 
to be indemnified by his principal, are instances of 
the other. But I do not know of any case in 
which the person entitled to be indemnified on 
either ground, or any one claiming through him, 
has been allowed to make a profit out of the 
indemnity, unless Cruse v. Pauw is such a case 
In that case the plaintiff had sold shares in a joint 
stock company and received the purchase money. 
He was, therefore, a constructive trustee for the 
purchaser. Defendant, who was held to be, as 
between himself and the plaintiff, the purchaser of 
the shares, had himself obtained a decree for 
specific performance of a contract by one 
Hutchison to take the same shares {Paine v. 
flutchisony L.B. 8 Oh. 888), and there was reason 
to suppose that this decree would be carried out. 
The company being in course of winding up, and 
calls having been made on the shares, which still 
stood in the name of the plaintiff, he filed a bill 
for specific performance of the contract and for 



indemnity. The plaintiff, having died before 
decree, and the suit having been revived by his 
executor, Giffard V.G. declared that the defendant 
was bound to pay the plaintiff the amount of all 
the calls, whether they had been paid by the 
plaintiff or not, the plaintiff undertaking to pay 
them to the official liquidator of the company, and 
that the defendant was further liable to indemnify 
the plaintiff against future calls. The plaintiff 
was also directed to carry out the defendant's 
instructions in respect of the shares, and the 
defendant was ordered to pay the plaintiff the 
amounts payable under the declaration of rigl^t 
(see Evans v. Woody L.B. 5 Eq. 9). It is to be 
observed that the plaintiff undertook to hold the 
amount of his calls, when received from the 
defendant, for the benefit of the company. At 
this point, I may remark that the question of 
right of proof in bankruptcy, under similar circum- 
stances, did not arise in the case, and was not 
considered by the Coart. Nor were the authorities 
on the general subject of the measure of indemnity 
referred to. And there is nothing to indicate 
that the Court intended to overrule or disregard 
those authorities, or to disturb the law as to right 
of proof. On appeal. Lord Hatherley L.C. made 
a variation in the decree, substituting for the 
decree of the Vice-Chancellor a declaration that 
the defendant was liable to procure registration of 
the shares in the name of some other person than 
the late plaintiff, and was bound to procure the 
discharge of his estate from liability for calls, and 
to indemnify it against them. And the defendant 
was directed to procure such discharge, either by 
payment of the calls or otherwise, and to indem- 
nify the estite accordingly. This decree left the 
defendant free to make any arrangement he might 
think fit for that purpose, which was a very 
different thing from an obligation to pay the 
amount of the calls in full. If the judgment of 
Giffard V.C. stood, this case would apparently be 
an authority for the proposition that a person who 
is entitled to indemnity from another may, in son- 
cases, be entitled to recover judgment against f 
Re A. Shaw & Co., Ea^ parte Murphi 
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BRISBANE CIVIL SiniKGS. 

CooFEB J. 27th, 28th and 80th Angast, 

and 14th September, 1897. 

UBBY r. UBBY. 

Divorce — Un/oumled counter charges by wife — 
Costs. 

Where a wife, who was found guilty of adultery in a hus- 
band*s action for dissolution of marriage, made un- 
founded counter charges, she was allowed the costs of 
defending the charge of adultery, but was disallowed 
the costs of bringing the counter charges ; and the hus- 
band was allowed the costs of rebutting them; and 
such costs were ordered to be deducted from the costs 
allowed to the wife. 

Action by Alfred Urry against Ann Jane 
Urry for dissolution of marriage on the ground of 
adultery. 

In this action the husband sought a dissolution 
of his marriage with his wife on the ground of 
adultery. The wife, in her statement of defence, 
traversed the charges of adultery, and made 
counter-charges against the husband of adultery 
and cruelty. Previous to the trial, the counter 
charge of adultery made against the husband, 
was struck out, on the defendant's application, 
and an allegation inserted in the defence that the 
husband had attempted to debauch a female ser- 
vant in his employ. At the trial, the jury found 
the defendant (the wife) guilty of the charges of 
adultery, and made findings in favour of the plain- 
tiff (the husband) on the countercharges. 

Evidence was given at the trial that previous 
to the commencement of the action it had been 
sworn, in police court proceedings taken for 
the protection of the young children, that 
the defendant's house was one of ill repute, that 
it was frequented by a registered and a reputed 
prostitute, that men were seen visiting the house 
at all hours, and that defendant was guilty of an 
sict of improper intimacy on a vacant allotment in 
Elizabeth Street. The servant whom it was 
alleged the plaintiff had attempted to debauch, 
gave evidence at the trial in denial of the charge. 

A decree nin for dissolution of the marriage was 
granted. 



Lttkifij for the defendant, applied for the defen- /^r 
dant's full costs in the action. An order for costa5/^(^ 
de die in diem had been made, and these have been //r^ 
paid by plaintiff. An amount, fixed by the Begis-^ 
trar, is now in court. The wife is entitled to the 
full costs of the suit. The costs are really the 
solicitor's, and should be granted, unless the solici- 
tor is guilty of some misconduct, such as collusion. 
He cited Wehh v. WelU (1 8. & T. 808), Flower 
V. Flower (L.R. 8 P. & D. 182), Robertson v. 
Robertson (6 P.D. 119), Hall v. Hall (1891 P. 
802), Allen v. AlUti (1894 P. 184). 

Groom : The solicitor is bound to make a full 
and fair investigation. In this case, had it been 
made, it would have disclosed that there was no 
foimdation for the counter charges. The evidence 
as to the charges of the adultery was known to 
the defendant previous to the commencement of 
the action. He cited Hotujh v. Hough (71 L.T. 
708), Thompson v. Thompson (67 L.T. 874), Rogers 
V. Rogers (84 L.J. P. & M. 87). 

C.A.V. 

14th Sept., 1897. 

Cooper J.: It appears to be a well-established 
rule that where a suit is brought against his wife 
by a husband, in which he charges her with 
adultery, the husband pays the wife's costs 
incurred in defending the action. There are two 
reasons given as the foundation of this rule : one 
is that the wife has no property, the husband on 
marriage acquiring the wife's property ; the other 
is, that no high-minded man is supposed to be 
willing to allow his wife to be subjected to such a 
charge without providing the means for her 
defence. As to how cogent these reasons may be, 
I express no opinion. The first-mentioned may now 
be doubtful. The rule, however, exists, and I am 
bound by it. The husband ought, then, to pay the 
wife's costs in defending the action charging her 
with adultery, and I order the husband to pay 
those costs. But the wife was not content with a 
denial of the charges ; she set up counter charges, 
which it is perfectly clear could have been found 
on investigation to be without foundation. For 

Urrt V, ITrry. 
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instance, a constable was called in support of 
them, and he admitted 'in cross-examination he 
never heard of their ever having been made. I 
therefore disallow the wife's costs in bringing the 
counter charges, and I order the husband's costs 
incurred in rebutting the counter charges to be 
deducted from those allowed the wife. I assess 
the sets of costs as equivalent, and they therefore 
extinguish each other. I order the money paid 
into court to be paid out to the husband. 
Solicitor for plaintiff : J. B, Price, 
Solicitors for defendant: O'Shsa d O'Shea, 



SEPTEMBER SiniNOS OF THE FULL COURT. 
Griffith C.J., Cooper J. 

THEODORE V. THEODORE. 

1st September, 1897. 

GoUlfields Act, 1874 (38 Vic, Xo. 11), s. 69 

— Minitiff claim — Incapacity to sue without 

miner'' s right — Action by cestui que trust against 

trustee, 

S. 69 of The OoldiUldt Act, 1874, which restricts the right 
to bring actions in respect of mining claims to persons 
who, at the time when the right to the relief sought 
accrues, are holders of miner's rights, does not apply 
to a cestui que trust who seeks to enforce against his 
trustee the fulfilment of a trust with respect to a 
mining claim. 

Appeal by the defendant from a decision of the 
Judge of the District Court at Gladstone, sitting 
as a Court of Appeal from a Warden's Court. 

This was an action in a Warden's Court, in 
which the plaintiff claimed a declaration that the 
defendant was a trustee for him of a one-half 
interest in a gold mining claim on the Bompa 
goldfie'.ds, an order for a transfer to him of such 
interest, and such other relief as might be 
necessary. The Warden directed that the defend- 
ant should transfer to the plaintiff the half 

Theodore r. Theodore. 



interest claimed, or, in the alternative, pay him 
£1500. On appeal by the defendant to the 
District Court, the District Court Judge varied 
this order by directing the defendant to pay the 
plaintiff £1500, which sum was to be reduced to 
Is. on the defendant executing a transfer of the 
half interest in the claim to the plaintiff within 
fourteen days. From this judgment the defendant 
now appealed. 

It was found by the learned District Court 
Judge that the relation of cestui que tntst and 
trustee existed between the plaintiff and the 
defendant upon the terms alleged by the plaintiff; 
and it was admitted that £1500 was the value of 
the half interest of the claim in question. It 
appeared, also, that at the date of the creation of 
the trust, the plaintiff was not the holder of a 
miner's right, but that he had a miner's right 
when the trustee formally repudiated the trust. 

LUlcy, for appellant : The appellant contends 
that the order of the learned District Court Judge 
is wrong in point of form. A Warden could not, 
as a matter of law, have made an order for the 
payment of a sum of money upon a claim which, 
like that in the present case, did not ask for 
damages, and the District Court Judge, in his 
appellate jurisdiction, had no greater powers than 
the Court appealed from. The Warden's powers 
are defined by ss. 29, SO, 81, and 62 of The Gold' 
fields Act of 1874, and, under the last-mentioned 
section the duty of the Warden, and, therefore, 
of the District Court Judge, was to direct a 
transfer, and to enforce it as empowered by that 
section. The relief actually granted was un- 
necessary and inappropriate. 

The appellant further submits that the respon- 
dent cannot maintain the action, as he was not, 
at the time his right to relief arose, ihe holder of 
a miner's right, as required by s. 69 of The Gold- 
fields Act, 1874, That objection is absolutely 
fatal to his case. 

Woolcock referred to McDougall v. Webster 
(2 W.W. & A'B. 164), in which it was held that 
the corresponding section in the Victorian Act did 
not apply to a cestui qtu trust seeking to enforce 
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his rights against his trustee in respect of a mining 
claim. 

Lillejf : Whatever the effect of that case may 
he, most certainly plaintiff and defendant are 
bound by s. 69 of the Queensland Act, as they are 
certainly co-adventurers in the claim, and the 
holding of a miner's right is a condition precedent 
to the respondent's capacity to sue. 

WcMtlcock : As the learned District Court Judge 
has found as a fact that the relation of trustee and 
cestui que trust existed between the parties, the 
present case is not distinguishable from McDowfuil 
V. Webster (ubi. sup.). That case was decided 
upon a section practically identical with s. 69, and 
has been since recognised as settled law in 
Victoria {Learmonth v. 3iMTi«, 6 W.W. & A'B. 74). 
But even admitting — which the respondent does 
not — that the holding of a miner's right is a 
condition precedent to his right to sue, it is 
contended that the respondent was still entitled to 
bring his action ; for, although at the date of the 
creation of the trust he held no right, he was in 
possession of one when his title to relief arose, 
which was at the time of the formal repudiation 
of the trust by the appellant ( MvDougall v. ]\ ebster^ 
ubi sup. ; Mackepraruf v. Watnon^ 2 W.W. & A*B. 
(L.) 106 J. 

The appellant's contention that the District 
Court Judge had no power to make the order is 
unsound. S. 82 of the Goldfields Act gives the 
Warden wide powers, and plainly recognises such 
claims as the present. Apart from the power of 
amendment given by s. 52, the prayer in respon- 
dent's claim for general relief was wide enough to 
cover the relief granted, if, indeed, the Warden 
had not power to grant it without such a claim 
fB. V. Smith, Ex parte Mahomj, 8 A.J.R. 48;. 
The respondents further rely on the provisions of 
8. 72 of the Act, and also on the equitable juris- 
diction conferred on Courts of Common Law by 
s. 1 of The Equity Procedure Act of 1878. 

GBiFFTrH C.J. : This was an action brought in 
the Warden's Court at Gladstone by the present 
respondent against the present appellant, claiming 
a declaration that the present appellant was a 



trustee for the respondent of a half-share in a 
claim, and an order that the present appellant 
should transfer that half-share to him, and such 
further relief as the case might require. The 
Warden was of opinion that the trust was made out 
— that is to say, that the defendant in the action 
had acquired the half-interest in the claim as a 
trustee for the plaintiff. He further ordered her 
to transfer the share to the plaintiff, or, in the 
alternative, to pay him £1500 for its value. The 
defendant appealed to the District Court at 
Gladstone. The appeal was heard before Judge 
Miller, who, agreeing with the findings of the 
Warden, found that the defendant in the action 
acquired the half-share as a trustee for the 
plaintiff, and he dismissed the appeal with costs, 
but varied the order by directing payment of 
£1500 by way of damages, to be reduced to Is. 
upon the defendant executing a transfer of the 
share. From that decision there is now an appeal 
to this Court on various grounds, of which two 
only have been argued. 

The first and most substantial is, that 
at the time when the trust was created 
the plaintiff in the action was not the 
holder of a miner's right. That objection is 
founded on s. 69 of The Goldjields Act of 1874, 
which provides — ** No person shall be entitled to 
institute proceedings in any court whatsoever to 
recover possession of any claim, or any share upon 
such claim or any part thereof, or to restrain the 
occupation or encroachment upon such claim or 
any part thereof, or to obtain any relief as tenant 
in common, joint tenant, co-partner, or co-adven- 
turer, against his tenant in common, joint tenant, 
co-partner, or co-adventurer, or to recover any 
interest or part interest in any water-race, dam, 
or reservoir used or to be used for, or in connection 
with gold mining, unless such person shall have 
been the holder of a miner's right at the time 
when his alleged title to recover such possession, 
or damages, or interest, or to obtain such relief, 
first arose or accrued." I may remark of that 
section that all the terms used are apt to describe 
Theodore r. Theodore. 
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recognised legal interests as distinguished from 
equitable interests. And it appears that, so long 
ago as 1865, it was decided in Victoria by Moles- 
worth J. that corresponding words in the Mining 
Act then in force in that colony did not extend to 
equitable interests (McDougall v. WehHter^ 2 W.W. 
& A*B. 166;. That was stated by Stawell C.J. 
in the case of Learmonth v. Morris (6 W.W. 
& A'B. 74), three years later, to be the settled 
rule of that Court. Now, it is a well-known 
fact that the mining law of Australia was prac- 
tically made by the decisions of Mr. Justice 
Molesworth and the Supreme Court of Victoria. 
It ia also well known that The Goldjields Art of 
1874 was based upon the mining law of Victoria. 
When, therefore, the Legislature of Queensland 
adopted, in s. 69, language identical, so far as the 
present question is concerned, with that which 
had received a settled interpretation for many 
years in the Supreme Court of Victoria, it must 
be taken, I think, that the Legislature intended 
that the same meaning should be given to the 
words. On that ground, I think, we are bound by 
the ordinary rules of construction to hold that the 
law as declared in Victoria as to the construction 
of those words is the construction to be put on 
them in construing Tfie Goldfields Act of 1874, If 
that is so, s. 69 has no application to the present 
case, because the defendant in the Warden's 
Court acquired the interest in question as trustee 
for the plaintiff. So far, indeed, as the 
facts go, this is a case which cannot be dis- 
tinguished from that of McDougall v. Webster 
{ubi mp.). In the latter case, the defendant took 
shares in a claim as trustee for himself and the 
plaintiff, and it was held that the provision as to a 
miner's right did not apply. In the present case, 
the fact foimd is that the defendant took up the 
half-share in question as trustee for the plaintiff. 
That construction appears to dispose of the objection. 
But it is urged that notwithstanding that decision 
the section applies, because the parties were co- 
adventurers — that is to say, the defendant in the 
ction was already the owner of the other half of 
Theodore i\ Theodore. 



the claim. In one sense, no doubt, they were co- 
adventurers, but as to the subject of this dispute 
they were not co-adventurers. As to that, the 
plaintiff was the cestui qiie trust, and the defendant 
was the trustee. Therefore, we are bound to hold 
that that objection fails. 

The only other objection seriously argued was 
that the form of the order was wrong— which, 1 
suppose, means that the Warden's Court conld, 
under no circumstances, make such an order as 
was made. Why? The Warden's Court has 
jurisdiction to entertain (s. 81) all actions, salts, 
claims, demands, disputes, and questions which 
may arise in relation to mining. It was not 
contended that the right to this half-share in a claim 
was not a question relating to mining, or that the 
proceeding of a cestui que trust to recover from a 
trustee an interest in a claim is not a matter 
relating to mining. It is exactly the same suit 
that was entertained in the case of ^IcDowjall \\ 
Webster^ and, I have no doubt, in hundreds of 
others in this colony and in Victoria. The right 
to hear and determine such matters must involve 
the right to give the proper relief. When this Act 
was passed, there was a distinction between actions 
at law and suits at equity. There can be no 
doubt that the term ''suit," as used in the 
section, covered anything which would under 
the ordinary law have been the proper subject of a 
suit in equity. If a suit had been brought by the 
plaintiff against the defendant in a Court of Equity 
in respect of this claim, the relief would have been 
a declaration that defendant was trustee for 
the plaintiff of the share in question, and directions 
to transfer it to the plaintiff, or as he might direct : 
and there would have been liberty to apply ; and 
if afterwards it turned out. that for any reason the 
defendant could not, or would not, transfer the 
share, the Court clearly would have had jurisdiction 
to award to the plaintiff compensation to the 
extent of the value of the share. The Warden's 
Court was not bound to go through all the same 
forms to arrive at that conclusion, but could make 
a complete decree in the first instance. In this 
case the Warden made an order which would have 
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precisely the same effect as the ultimate judgment 
which would have been given by a Court in Equity. 
The learned District Court Judge had authority to 
give a similar judgment. He gave the defendant 
the option of transferring the claim or paying 
the damages — that is to say; he ordered the 
defendant to pay the value if she did not transfer 
the claim within a fortnight. The defendant had 
the option of transferring the claim within a 
fortnight, which, we are told, she has done. As 
the District Court has jurisdiction to give that 
relief in substance, we cannot, sitting as a Court 
of Appeal, reverse the decision when .the proper 
relief has been given, even if there were some error 
in point of form. These are the only two grounds 
which have been argued, and it seems to me that 
they both fail, and that the appeal should be 
dismissed. 

CoopEB J. concurred. 

Appeal dismissed with costs. 

Solicitors for appellant: ./. Xivol Uohimim it- Co,, 
Agents for Powers d Thorburn, Bundaberg. 

Solicitors for respondent : Fo.rton dt Havard, 
Agents for Kellett, Gladstone. 



SEPTBMBER SiniNGS OF THE FULL COURT. 
Griffith C.J., Coopeb J. 

R. r. TCHOBZEWSKI. 

September 1st and 2nd, 1897. 
Disqiudijication of justice — Pecuniary inteirst of 
justi4^e in subject matter of complaint — Ratepayer 
kearifig summofis to recover jine payable to his 
rating authority — Certiorari Ui qttush order of 
dismissal, 
A cerHorari will lie in a proper case to quash an order 

by justices dismissing a summons. 
Where an order was made dismissing a summons to recover 
a fine payable to a Divisional Board by a Bench of 
Magistrates, one of whom was a ratepayer of that 
Board, a writ of certiorari was granted to bring up and 
quash the order. 
A. V. Justices of Antnm (1895, 2 Ir. B. Q.B. 603) not 
followed, 



Application on behalf of the Woongarra^Cf^^^ 

Divisional Board to make absolute a rule nisi — 

calling on Ignatius Tchorzewski, and Messrs. ^A ^ ^ rr 
Mowbray, Hamilton and A. P. Barton, Justices, ^^^7 
to show cause why a writ of certiorari should not ^'Z^^ 
issue to bring up and quash an order made by /fn. fdy^ 
those justices dismissing a complaint by the said 
board against Tchorzewski. V^7 

Tchorzewski had been charged before justices at «-Sf^^/ 
Bundaberg, on the complaint of the Woongarra //O 

Divisional Board, with driving a vehicle without 

lights between sunrise and sunset, contrary to ^ Z^^ ^ 
by-law of the Board. On the hearing qf the ^^^ 

complaint, both parties, both before and during the X- 

hearing, took objection to one of the justices, Mr. /^2S^ 
A. P. Barton, adjudicating, on the ground that hi^^t^^^^^ 
was a ratepayer of the complaining Division to J223 
whose funds any fine recovered under the proceed- 
ings would be paid, and they cited the case of Hacen 
v. ClereUmd Divisional Board (6 Q.L.J. 67). Mr. 
Barton, however, declined to leave the bench, and 
after hearing the evidence the justices dismissed 
the summons. An application by the Divisional 
Board to the Chief Justice in Chambers for an 
order nisi for a writ of certiorari to bring up and 
quash the order of dismissal, was adjourned by the 
learned judge into court, where, after hearing 
counsel for the appellant, and also for Mr. Barton, 
he granted a rule nisi. 

Liiley moved the rule absolute, and stated the facts 
and grounds on which the order nisi was granted. 

Drake, for the respondent Barton: A writ of 
certiorari will not lie to quash an order of acquittal 
or an order dismissing a summons. There is no 
precedent for such a proceeding, and in the only 
case in which such a course was suggested, viz. : 
K. V. Justices of Antnm (1896, 2 Ir. Rep. Q.B. 608), 
the majority of the judges were of opinion that a 
certiorari would not lie. Moreover, certioraH is 
not a writ of right, and as in this case the writ 
would serve no good or useful purpose the Court ^^^ 
will hesitate to grant it. ' /^ 

On the question of the interest of the justice 
this case is distinguishable from that of Raven r 

R. r. TCHOBZEWSKI. 



80 



THE QUEENSLAND LAW JOURNAL. 



1897. 



Cleveland DivUional Board (6 Q.L.J. 67), which 
was an action to recover rates in the recovery of 
which the justice as a ratepayer was directly 
interested. Here the justice had no direct 
pecuniary interest, and an indirect interest, 
however large, will not constitute a disqualification. 
Moreover, an interest so infinitesimal as that in 
the present case is unworthy of consideration {Lord 
V. Mayor, dc, of Sydney, 9 N.8.W. SCR. 94). 
The inability of ratepayers to act as justices in 
cases of this nature might, and probably would, 
in Divisional Boards of large areas, lead to a 
denial of justice. 

Gmpfith C.J. referred to i?. v. Handsley (8 
Q.B.D. 888). 

Lukin for Tchorzewski adopted the argument of 
counsel for respondent Barton, and cited further, 
in support thereof, Wakejield Local Board v. West 
Hiding and Grhnshy Railway Co. (85 L.J.M.C. 69, 
L.R. 1 Q.B. 84), R. v. Jmtices of Denbighshire (1 
Com. L.R. 289), R. v. Huggins (1896, 1 Q.B. 568), 
R. V. Fairant (20 Q.B.D. 58), R. v. Justices of 
Suffolk (18 Q.B. 416), R. V. Gaisford (1892, 1 Q.B. 
381), R. V. Lord Netcborough (L.R. 4 Q.B. 586). 

Gbiffith C.J. referred to R. v. Justices of Surrey 
(L.R. 6 Q.B. 466). 

Lilley in support of the rule. The prosecutors 
submit that they are entitled to have the complaint 
which they made against the respondent 
Tchorzewski heard before a competent court, 
and as a writ of certiorari is the only means by 
which the present record of the lower court can be 
rectified, that they are entitled to that writ ex 
debito justitite, e\en ihongh the order complained 
of is a mere nullity (//. v. J%tstices of Swrey, ubi 
sup. ; Re Hopkins, E.B. k E. 100). 

Of the disqualification constituted by the 
justice's interest as ratepayer there is no question. 
The distinction sought to be drawn between the 
present case and that of Raven v. Cleveland 
Diiisional Board (6 Q.L.J. 67) cannot be main- 
tained. Nor can the case be distinguished from 
that of Re Guilford (1892, 1 Q.B. 381). The appeal 
should be allowed. 

R, V. Tchorzewski, 



C.A.V. 

drd September, 1897. 
Griffith C.J. : This case raises two questions, 
one of very general importance, and the other of 
some interest as a matter of practice. The 
matter of general importance is whether a 
justice of the peace who is a ratepayer 
is disqualified from taking part in any legal 
proceedings to which the local authority of 
which he is a ratepayer are parties. The prose- 
cution was instituted on behalf of the Woongarra 
Divisional Board for breach of a by-law. When 
the case came up for hearing, Mr. Barton, who 
was a ratepayer, took his seat on the bench as one 
of the justices. Both parties to the proceeding 
requested him to retire, on the ground that he wa:. 
disqualified from sitting as he was a ratepayer. 
He was of opinion that he was not disqualified, 
and he refused to retire. He has made an aflSdavit, 
in which he says that he believed he was not 
disqualified, and that he thought it was his duty 
as a justice of the peace to assist in the adminis- 
tration of justice. I do not see any reason to 
doubt his bona fides in sitting. The question is, 
had he any right to sit ? and that is a matter of 
general interest. In the case of Raveth v. CUvehvtl 
Divunonal Board (6 Q.L.J. 67), decided by this 
Court, it was held that a justice who is a ratepayer 
is disqualified from sitting as a justice in an 
action for the recovery of rates, because the money 
when recovered would go into the municipal fund 
or divisional fund. In the present case a fine, 
which might have been £5, if it had been infiicted, 
would have gone into the divisional funds, and to 
that extent would have relieved the ratepayers 
from their burden. The interest is, no doubt, a 
small one. It is sought to distinguish this case 
from Raven^s case, in that this was not a question 
of rates, but merely of money which would go into 
the divisional funds. Is that a substantial dis- 
tinction? Two cases were referred to in the 
argument which seem to be very closely analogous 
to the present case. One is the case of The Queen 
V. Hie Justices of Suffolk (18 Q.B. 416), decided in 
1862. There the matter in question was an order 
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for the removal of a pauper, and the question 
involved in the decision was whether the parish 
which was the litigant was to be charged, or was 
not to be charged, with the burden of supporting 
the pauper. The inhabitants of the parish were 
interested, because their funds might have been 
burdened or relieved according to the result of the 
case, and it was held that a justice who was a 
rated inhabitant of the parish could not sit. Lord 
Campbell C. J., said : " Mr. Steward as a rated 
inhabitant of the appellant parish was clearly 
interested in the appeal.'' In the case of The 
Queen v. GaUford (1892, 1 Q.B. 381), an order 
was made to remove a heap of rubbish which 
obstructed a highway, and to apply the proceeds to 
the repair of the highway. The funds of the 
parish would have been relieved of the expense of 
repairing the highway, so far as the proceeds of 
the heap of rubbish went. It was held ' by the 
court, and it appeared, indeed, to have been taken 
for granted, that a justice who was a ratepayer of 
the parish was disqualified from sitting. The 
learned judges pointed out that under the Pubhc 
Health Acts magistrates and others were in many 
cases relieved of the objection, but that where 
there was no statutory relief the objection 
remained. A. L. Smith J., now Lord Justice 
A. L. Smith, said : ** It is well-known law that 
the same person shall not act both as accuser and 
judge, and also that a man shall not act as a judge 
in a case in the decision of which he has a 
pecuniary interest, unless relieved by statute : the 
fact that a man has even the slightest pecuniary 
interest operates to disqualify him from adjudi- 
cating upon a case ; and there is here no statutory 
relief from such disqualification." I think it is 
impossible to distinguish the present case from 
these two, and even Baven's case I do not think 
can be distinguished in principle. It appears, 
therefore, that Mr. Barton was disqualified from 
sitting. In one or two instances, the Legis- 
lature has removed the disqualification, but the 
statutory relief does not extend to this case. 
The result is that Mr. Barton had no right to 
sit, and any order that the bench could make 



while he was there was invalid, and could be set 
aside. 

As a matter of factj the justices dismissed 
the information. Then the question is, What 
relief is the complainant entitled to? A 
complainant is entitled to have his com- 
plaint determined by a competent tribunal, 
just as a defendant is entitled to have the case 
determined by a competent tribunal. Ordinarily, 
such objections are taken only by an unsuccessful 
defendant. If he is unsuccessful and the court 
has no jurisdiction, he objects to its constitution. 
I granted the rule nisi for a certioran on this 
ground: Here is a complainant who brought a 
complaint into court. He is entitled to have that 
complaint heard by a competent tribunal. A 
person intruded upon the bench who had no 
right to be there, and by his vote, or by taking 
part in the proceedings, gave a judgment which 
deprived the complainant of his right to have his 
complaint adjudicated upon. This complainant 
says : '< I am entitled to relief.'* What is that 
relief ? What he was entitled to evidently was to 
have his complaint heard and determined. That 
right he had originally, and nothing that the 
court has done has deprived him of it. Can he 
then go back to the bench and ask them to proceed 
with the hearing of this complaint ? If he does, 
he will be met with the objection, " This complaint 
has been disposed of — here are the records of the 
court, showing that the complaint has been dis- 
missed." It is no use to say that the bench had 
no right to dismiss it. So long a^ that remains 
as a record of the court, it is clear that tho bench 
at Bundaberg cannot go on and enU^rtain that 
complaint. What, then, is to be done 9 Is there 
any means by which this adjudication can be got 
out of the way ? It is admitted that there is no 
instance in which a certiorari has bL^oii granted to 
quash an order of dismissal, and that is a very 
strong argument against granting the writ for that 
purpose ; but, although it is a stroug argument, 
I do not think it is a sufficient answer to the 
argument that where there is a legal wrong there 

R. r. TcHORZEwsm, 
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is some remedy. In the present case, the com- 
plainant was obstructed in getting the legal right 
to which he was entitled, that is, a decision upon 
his complaint by a competent tribunal, and he 
cannot get that right until this decision by an 
incompetent tribunal is got out of the way. 
Certiorari is the appropriate remedy for setting 
aside an order made by a tribunal that has no 
authority to make it, and the pecuniary interest of 
one of the justices, in that sense, makes the 
tribunal incompetent. The point seems never to 
have been discussed except in the Irish case which 
was quoted —The Queen v. The Justices of AntHm 
(1896 2 Ir. Q.B. 603), only decided two years ago. 
There the justices had dismissed a complaint, and 
an application was made for a certiorari to bring up 
the order and quash it, on the ground of the 
interest of one of the justices, who was one of the 
Lords' Justices of Appeal — Lord M'Naghten. It 
was held by the whole bench that he was not 
interested, but the judges also expressed their 
opinion as to the power of the court to grant a 
certiorari for quashing an order in the case of a 
dismissal. The majority of the court — O'Brien 
C.J., O'Brien and Johnson JJ. — were of opinion 
that an order of dismissal could not be dealt 
with by certiorari, but they based that con- 
clusion on the ground that an order of 
dismissal was in the nature of an acquittal, 
and that to grant a certiorari would be to 
violate the principle that a man could not be 
placed in peril twice on- a charge of the same 
offence. Upon that argument, it may be remarked 
that the dismissal of a summons before justices 
may or may not amount to an order of acquittal. 
An order of dismissal by justices might be accom- 
panied by an order to pay costs, and if such an 
order were made by an incompetent tribunal, 
clearly a certiorari would lie, so that the mere fact 
that the case was dismissed would not be sufficient 
ground for refusing a certioran. If their opinion 
was right, the only reason for granting a certiorari 
in such a case would be that an order for the pay- 
ment of costs was part of the order of dismissal. 

R. V, TCHOBZEWSKI, 



That view would lead to this difficulty — ^that 
whether a certiorari would lie to bring up and 
quash an order of dismissal or not would depend, 
not upon the competency of the court, but upon 
the form of the order, which would be a somewhat 
singular conclusion. The other judge. Holmes J., 
now Holmes L.J., did not agree with that view. 
He was of opinion that there was no analogy be- 
tween the case of the dismissal of a complaint and an 
acquittal, and, moreover, he pointed out that " the 
plea of autre fois acquit or autre fois convict implies 
a previous acquittal or conviction by a court of 
competent jurisdiction," which certainly commends 
itself to my mind as a correct proposition. There 
can be no acquittal by an incompetent court. A 
man tried by a drumhead court-martial and 
acquitted, CQuld not plead that acquittal as an 
answer to a charge before a competent tribunal. 
So that the* reason given in that case by the 
majority of the judges does not, on investigation, 
appear to be sufficient for holding that a certiorari 
will not lie in a proper case merely because the 
order is an order of dismissal. Then, what other 
reasons are there ? The strongest reason is that 
there is no precedent. If there were any other 
form of relief that could be given, I should be 
disposed to think that would be a sufficient reason 
for refusing a certiorari, not because a certiorari 
will not lie where there is any other form of relief, 
but because of there being no instance in which it 
has been granted. Prohibition is one of the forms 
of relief when justices have exceeded their juris- 
diction, or where justices were incompetent to take 
part in a decision, but, in this case, I cannot see ' 
that prohibition would give any relief to the 
complainant. Nobody wants to enforce the order, 
or even to support it. To this extent the case 
has been disposed of. As the matter stands, if 
anyone wished to go on with the complaint, the 
answer would be that the case has been disposed 
of, and that there is a record of the court to that 
effect. The case seems, then, to come to this— > 
that we must either grant a certiorari to get the 
order of dismissal out of the way, or the com- 
plainant will be debarred from his right to hare 
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his complaint heard and determined by a competent 
court. That being the alternative, it seems to me 
that we are compelled to the conclusion that, there 
being no other way in which justice can be done, 
justice must be done by granting a certiorari. For 
these reasons I have come to the conclusion that, 
although it is the first instance, and although to 
that extent we are making a precedent, we are 
only doing so in furtherance of the recognised 
principle that this Court will interfere to keep 
inferior jurisdictions in order, and will quash 
any order made without jurisdiction that stands 
in the way of the due administration of 
justice. For these reasons, I have come to the 
conclusion that the rule should be made absolute 
for a certiorari to bring up the order of dismissal 
and quash it. 

GooFEB J. : I am of the same opinion for the 
same reasons. 

Rule absolute for a certiorari. 

Solicitors for appellants : Bernays S Osborne, 
Agents for Hamilton d Paipie, Bundaberg. 

Solicitor for respondent Barton : J. Nicol Robi^i- 
son, Agent for Powers (^ Thorburn, Bundaberg. 

Solicitors for respondent Tchorzewski: Morris 
& Fletcher, agents for John Johnston, Bundaberg. 



AUGUST SiniUGS OF THE FULL COURT. 
Griffith C.J., Cooper J. 

2nd September, 1897. 

HOWES BROS. r. QUEENSLAND MILLING CO. 

Contract — Damages for breach of contract — 
Failure to deliver — Time for payment and 
delivery — Interpretatio7i of contract — 60 Vic., 
No. 6, s. 30. 

On 16th February, 1897, plaintiffs and defendants entered 
into a contract for the purchase of bran, and the 
following contract note was signed by the defendants' 
managing director :—" Brisbane, 16/2/97. Sold to 
Howes Bros. & Co., one hundred and seventy-five (175) 



/^o^ 



tons prime bran at £2 12s. 6d., and twenty-five (26) <V j^cfi) 
tons prime pollard at £2 17s. 6d. Both ex mill. Free""^^- /T - 
storage for one month. Deliverable in good order and 3fC^ 
condition. Terms— Nett cash in 80 days from date." . 

Before the 18th March, plaintiffs applied to defendants for ^^//9 
65 tons of bran, but defendants were only able to supply - " • 
54 tons. On that date defendants made a demand on /O 2 ^ 
the plaintiffs for the whole amount payable under the ..^ 
contract for the 175 tons. Plaintiffs refused to pay 
this amount, but offered to pay for the bran already 
received, and asked defendants to deliver more bran. 
Defendants, in reply, wrote rescinding the contract, 
and plaintiffs bought bran in open market, and 
brought an action to recover the difference between 
the market price and the contract price of the balance 
of bran provided for by the contract. 

On the hearing of the action before a District Court Judge, 
without a jury, the judge found, in addition to the facts 
above set out, that the plaintiffs had evinced no 
intention of abandoning their contract prior to the 
action of the defendants in rescinding the contract, and 
that the defendants were not, at the time of such 
rescission, ready and willing to deliver the remainder 
of the bran in the terms of the contract, and he 
directed judgment to be entered for the plaintiffs 
for the difference between the contract price and the 
market price of the undelivered balance of the bran 
at the date of the defendants* letter repudiating the 
contract.. 

Held, by the Full Court on appeal, that upon the true 
construction of the contract note, the rule laid down in 
The Sale of Ooodt Act, s. 30. applied, and that payment 
and delivery were to be concurrent, except that 
plaintiffs need make no payment until 30 days from the 
signing of the contract note, and that defendants were 
not, on the refusal of plaintiffs at that date to pay for 
bran which had not been delivered, entitled to rescind 
the contract, and were liable for damages. 

Appeal by defendants from a judgment of the 
Judge of the District Court at Brisbane in an 
action (by Howes Bros, against the Queensland 
Milling Co.) for damages for breach of a contract 
for the sale of bran. 

This was an action arising from a contract 
between plaintiffs and defendants for the purchase 
and sale of 175 tons of bran. The action was 
tried before the District Court Judge without a 
jury, and all the material facts appear in the 
judgment delivered by him on the 2nd August, 1897, 
as follows : — 

Paul D.C.J. : The plaintiffs in this action sue 
the defendant company for damages for refusing 
to deliver 121 tons 800 lbs. of bran, the balance ' 

of 175 tons, which the plaintiffs purchased from 
Howes Bros, v, Queensland Milling Co. 
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the company under the following contract note, 
viz. — " Brisbane, 16/2/97. I have this day sold 
to Howes Bros. & Go. 175 tons of prime bran at 
£2 12s. 6d. Terms : Nett cash in 80 days from 
date. Signed, John W. Stack, Managing 
Director." 

The defence is that the plaintiffs did not tender 
or pay the full amount of the nett cash at the end 
of the 80 days as per contract, and that such 
tender or payment was a condition precedent to 
any right of action for refusing to deliver after 
that date. 

The material facts in the case were not con- 
tested, but I shall find them formally, in case the 
defendants wish to appeal on the question of law. 
Facts Found. 

1. That, during the 80 days, the plaintiffs 
applied for about 65 tons of bran, but received 54 
tons only . 

2. That, on the 18th March, the defendants 
demanded of the plaintiffs the amount then pay- 
able under the contract. 

8. That the plaintiffs refused to pay the whole 
amount, but paid for the quantity of bran which 
had been delivered up to that day. 

4. That the plaintiffs, on the 24th of March, 
demanded in writing more bran from the defen- 
dants. 

5. That, on the 20th March, the defendants 
wrote in reply, rescinding the contract, and refused 
to deliver any more bran to the plaintiffs. 

6. That the plaintiffs did not evince any 
intention to abandon the contract, but were ready 
to receive and pay for all bran delivered to them 
by the defendants. 

7. That the market price of bran on the 20th 
March was £8 2s. 6d., and the price was rapidly 
rising. 

8. That the damages are therefore at the rate 
of 10s. per ton. 

The contract is clear as to the time for pa3rment 

for the whole 175 tons sold, but silent as to time 

W of delivery. It was contended for the plaintiffs 

at, if the plaintiffs had demanded the whole 

lowEs Bbos. v. Queensland Milling Co. 



quantity within the 80 days, they would have 
been entitled to delivery, but as the plaintiffs did 
not demand the whole, it is unnecessary for me to 
construe the contract on that point ; bnt the 
defendants were certainly bound to deliver a 
reasonable quantity, if demanded, within that 
time. 

The question of law is, whether the tender or 
payment by plaintiffs 80 days from date of 
contract is a condition precedent to the plaintiff's 
right of action, and was a breach which justified 
the defendants in rescinding the contract ? 

This is an executory contract, and clearly 
subject to the rule laid down by Lord Coleridge in 
Freeth v. Burr (L.R. 9 C.P. 218), where he says, 
** The real matter for consideration is whether the 
acts or conduct of the one do or do not amount to 
an intimation of an intention to abandon and alto- 
gether to refuse performance of the contract." 

This was approved by the House of Lords in the 
case of the Mersey Steel Co. v. Naylor (L.B., 9 App. 
Cas. 488), and is also followed in the case Societe 
General de Paris y. MUders (49 L.T. 65). Now, 
applying this rule, then, it is necessary to consider 
whether the non-payment in full by the plaintiffs 
on the 18th March was such an act as evinced an 
intention to abandon the contract, or as might 
reasonably lead . the defendants to believe that 
plaintiffs intended to treat the contract as 
abandoned, and entitle the defendants to rescind 
it. I have found as a fact that the plaintiffs did 
not evince such an intention, and I think no other 
conclusion could be drawn from the evidence. It 
is probable that such a contract would not be 
mutually rescinded, for, if the market price were 
falling, defendants would have held plaintiffis to 
the contract, and could have sued for the balance 
of the sum payable on the 18th March, and would 
have continued to tender bran to plaintiffis ; on the 
other hand, if the price were rising, plaintiffs 
would hold defendants to the contract. Here the 
market price was rising, and clearly it would be 
against the plaintiffs* interest to abandon such a 
favourable contract, which would be a gift to the 
I defendants of so much in damages. If the act of 
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part payment only needs interpretation consistent 
with an intention on the part of the plaintiffs not 
to abandon the contract, it seems to mean that 
plaintif!i3 thought they would prefer to retain the 
balance of the purchase money in view of the 
several occasions (during the dO days), that the 
defendants were unable to deliver bran when 
demanded, and if the whole amount were paid, the 
plaintiffs might have had to sue for money paid 
under a contract in which the consideration had 
failed, in addition to a claim for damages for 
breach. 

I am of opinion that the plaintiffs are entitled 
to recover £60 16s., less £2 5s. allowed for cartage 
—£58 lis. Costs will follow. 

The defendants appealed. 

Lilley and Poicer for appellants : On a proper 
construction of the contract, payment was to be 
made in one sum in thirty days, irrespective of the 
time of delivery. At the expiration of that time 
defendants demanded payment, but plaintiffs 
refused to pay for more bran than had been 
delivered.' 8uch refusal went to the root of the 
contract, and defendants were justified in rescind- 
ing as they then did. The rule laid down in 
Freeth v. Burr (L.R. 9 C.P. 208), and Mersey Steel 
Co. V. Naylor (9 App. Cas. 484), upon which his 
Honour's judgment is based, supports our con- 
tention. The evidence shows that delivery was 
intended to extend over an indefinite time. This 
is not a sale of specific goods. 

Griffith C.J. : You are not entitled to go into 
the evidence. You are bound by the contract. 
Where the contract says nothing about delivery, 
payment and delivery are to be deemed to be con- 
current conditions. 

LUley : If that interpretation of the contract is 
correct, plaintiffs could have put off pa3rment 
indefinitely by neglecting to demand delivery, 
although a precise time of payment was stipulated 
for. Before bringing this action plaintiffs should 
have tendered the money (Benjamin on Sales, 
4th Ed. p. 720). Where specific goods are 
sold, and the term of credit has expired, the 
vendor's lien, which was waived by giving 



credit, revives (Benjamin, 4th Ed. p. 889 ; 
New V. Sivain, 1 Dans. & L. 128 ; Sale of Goods 
Code, s. 42). This rule applies a fortiori where 
the goods are not specific. Judgment should be 
entered for defendants, or damages reduced to 
£5 10s., the value of 11 tons of which his Honour 
has found delivery was refused within the thirty 
days. 

The present contract is different from those in 
Freeth v. Burr, and Mersey Steel Co. v. Naylor 
(ubi sup.), because in those cases the contract was 
divisible into parts, one payment being appropri- 
ated to each instalment delivered, and a failure to 
pay for one instalment did not justify a rescission 
of the whole contract, but only gave the vendor a 
right of action for non-payment. Here, contra, 
there was to be only one payment. (See Beater 
V. Sala, 4 C.P.D. 289, per Brett L.J., whose 
dissenting judgment is quoted with approval in 
Benjamin on Sales, 4th Ed. p. 587). The case of 
Ellis V. Thompson (8 M. & W, 445, 462) shows 
that where no time of delivery is mentioned, a 
reasonable time must be inferred. Therefore, the 
Court must look at the evidence in each case. 
Here the evidence shows the delivery of a reason- 
able amount within the thirty days ; and plaintiffs 
only demanded delivery of about one-third of the 
bran within that time. Payment or tender after 
the expiration of the thirty days was at least a 
condition concurrent with delivery. If the money 
had been tendered it might have been accepted. 

Griffith C.J. : Willingness to pay is sufficient, 
and that has been established. 

Feez and Macdonnell for respondents : The con- 
struction sought to be placed by the appellants on 
the contract is not a fair one. A reasonable con- 
struction, and the respondents submit the proper 
one, is that it is an agreement to pay in one month 
for goods to be delivered in one month. 

Cooper J. : But is it necessary to put it higher 
than an agreement to pay for the whole amount at 
the end of the month, if they delivered all you asked 
for during the month ? 

Feez : No, but the contract on its face bears the 
Howes Bros. r. Queensland Mo^lino Co. 
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higher constraction. We admit our liability to 
pay for the whole if they delivered all we asked for, 
bat their failure to deliver is admitted. Moreover, 
even if we were, under the terms of the contract, 
bound to pay before delivery at the end of the 
month, our failure to do so would not have gone 
to the root of the contract, and the appellants 
would have been confined to their action for 
damages, and would not have had power to rescind 
the contract. But, as a matter of fact, there 
is in the contract no agreement to pay in 
advance ; the contract is silent on the point, and 
therefore, under s. dO of the Sale of Goods Code, 
payment and delivery were to be concurrent, and 
the delivery by them of the goods was a condition 
precedent to the right to claim payment. There 
was, moreover, no evidence whatever of any 
intention on our part to abandon the contract. 

Counsel also referred to the rules in Pordat/e v. 
Cole (1 Wms. Saunders 320, 2 Sm. L.C., in noU\ 
Cutter V. Powell), 

Griffth C.J. : The question in the case turns 
upon the special terms of a written contract for the 
sale of 175 tons of bran and 25 tons of pollard. 
The words upon which the point arises are '* free 
storage for one month *' and '' terms, net cash in 
thirty days from date." It is contended by the 
appellants, the defendants below, that the plaintiffs 
were bound to pay the whole price for the bran 
and pollard on the thirtieth day, whether any bran 
or pollard had then been delivered or not. On 
the other side, it is contended that although pay- 
ment was to be made within thirty days, it was 
only to be made in exchange for the bran 
and pollard, and that the contract was an 
ordinary contract for the sale of goods. The 
statutory rule with respect to such contracts is, 
that "unless otherwise agreed," the delivery 
of the goods and the payment of the price are 
concurrent conditions — that is to say, the seller 
must be ready and willing to give possession of the 
goods to the buyer in exchange for the price, and 
the buyer must be ready and willing to pay the price 

exchange for the possession of the goods. The 
TowEs Bros, v, Queensland Millino Co. 



contract now in question is a contract for the 
sale of goods. It is, therefore, except so far 
as that construction is modified by the express 
terms, to be construed as meaning that the 
delivery of the goods and the payment of 
the price are to be concurrent. The words 
relied upon are the phrases '' free storage for 
one month " and ** terms, net cash in thirty 
days from date." Those words, no doubt, modify 
the implied rule to some extent. The words " free 
storage for one month '* appear to imply that the 
vendors, who were owners of the bran and pollard, 
were to allow the purchasers to leave the goods on 
their premises for a month. On the other hand, 
cash was to be paid on delivery, but within 
thirty days from the date of the contract. I think 
that the meaning and the intention of the parties, 
gathered from the words they have used, was that 
the contract was for a specified quantity of bran 
and pollard, for which the purchasers were to get 
credit for a period not longer than thirty days 
from the date of the contract, at whatever 
period during that time the delivery might be 
made. The purchasers could not, by refusing to 
take delivery of the goods purchased within that 
time, escape the obligation to pay on that date, 
but I do not think that the vendors were 
entitled on the thirtieth day to demand payment 
of the money unless they were in a position to 
deliver the goods. There is nothing to show that 
in that case the rule declared by the statute was to 
be excluded. The words '* net cash in thirty 
days" seem to have been inserted principally for the 
benefit of the buyers, who w^ere to have credit till 
the thirtieth day. But after the thirtieth day there 
was nothing in the contract to suggest that the 
vendors should be entitled to receive the price, 
although they were not ready and willing to give 
in exchange for it possession of the goods. Then 
the question is, Could the defendants, the sellers, 
have brought an action against the buyers on the 
thirtieth day for non-payment ? It is quite clear 
they could not without averring that they were 
ready and willing to give possession of the goods. 
It is also clear they were not in that position — 
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they had not the goods to deliver. Therefore, the 
buyers were not in default in not paying the 
money on the thirtieth day. The vendors, how- 
ever, declined to deliver any more goods unless 
they were paid the whole price in advance, and 
upon that refusal this action was brought. It 
seems to me, for the reasons I have given, that 
there was no breach of the contract on the part of 
the buyers in not paying the money on the 
thirtieth day. The refusal to deliver was there- 
fore without excuse, and the plaintiffs were 
entitled to succeed. The case was decided by the 
learned judge in the District Court on a somewhat 
different ground—that even if the buyers were 
bound to pay the money on the thirtieth day, their 
failure to do so was not a sufficient reason why 
the vendors should refuse to deliver the goods. I 
am disposed to think that in that view of the 
construction of the contract his decision was 
quite right, but on the construction which I adopt 
it is not necessary to decide the point. As the 
vendors were not in a position to deliver, they were 
not in a position to complain if the buyers did not 
make payment. I am of opinion that the appeal 
should be dismissed. 

Cooper J. : I am of the same opinion. 

Appeal dUmissed with costs. 

Solicitors for plaintiffs: Chambers, Jh-uce d 
McXab. 

Solicitors for defendants : J. F. Fitzgerald. 



TOWNS^ILLE CIVIL SITONGS. 
Chubb J. 27th, 80th, and Slst August, 1897. 

GREEN AMD MURRELLS r. THE ADELAIDE STEAM 
SBIPPIMO CO., LTD. 

Appeal — Special case — Small Debts Jurisdiction 

— Refusal of Justices to state case — Recoffuisance 

on behalf of Corporation — Justices Act (50 Vic,, 

No. 17), ss. 226, 227, 229, 230, 231. 

An appeal to the Supreme Court, by way of special case, 
under s. 226 of The Justices Act, lies from a decision 
of justices adjudicating in a Small Debts Court. 



Justices, when asked to state a case, may refuse to do so ji^xA 
on other grounds than that of the request being, in Z'^*^ 
their opinion, frivolous. A- f^^ 

Semble, a recognisance entered into on behalf of a corpor- -""• 
ation, by their manager only, without sureties, is not^^/ -r-/^ 
a sufficient recognizance under s. 227 of the Act. ¥... t ^ 

Motion on behalf of the Adelaide Steamship >^^ 
Company, Ltd., to make absolute an order calling ^^ 

upon the plaintiffs Green and Murrells, and Messrs. ■ 

Parkes and Margetts, Justices of the Peace, to ^^^O 
show cause why a case should not be stated under<i^"^ <?^ 
8. 226 of Tiie Justices Act. ^ ^ 

The facts and arguments appear in the judgment. 

MacnaughUm moved the order absolute. 

Jameson showed cause. 

Chubb J. : This is a motion to make absolute 
an order calling upon the plaintiffs and Messrs. 
Parkes and Margetts, J J.P., to show cause why a 
case should not be stated under s. 226 of The 
Justice Act for appeal to this Court. The plaintiffs 
recovered a judgment in the Small Debts Court, 
TownsviUe, against the defendant company, and 
the adjudicating justices, upon being applied to for 
a case, refused to state one, not on the ground that 
the application was frivolous (s. 229), but on the 
ground that this mode of appeal was not open to 
the defendants, in other words, that an appeal by 
way of special case did not lie against the decisions 
of Small Debts Courts. A preliminary objection 
has been taken to the sufficiency of the recognis- 
ance required by the section to be entered into on 
appeal. The defendant company is a corporation, 
and the recognisance has been entered into by 
their manager only, and without surieties. 
Whether this is sufficient appears, to say the least, 
very doubtful indeed ; [see Grant on Corporations 
284, and cases in note {e) s. 496, and cases in note 
(/i) Cortis \.Kent Wateruorks(^ B & C.814)] ; but as 
it appears that the recognisance need not be 
entered into at the time of applying for the case, 
but is in time if entered into before the case is 
delivered to the appellant {Chapman v. Robinson, 
28 L.J.M.C. 80, Stanhope v. Thorsby, L.R. 1 C.P. '^'^ 
428), and as s. 280, which says — " The justices 
upon being served with the order absolute shall 
Gbeen & Murrells v. Adelaide S.S. Co. 
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state a case accordingly, upon the appellant entering 
into such recognisance as is hereinbefore provided," 
settles the matter for the present, I need not now 
decide this interesting point, and the objection 
can be taken, if the respondents so desire, when 
the case comes on for argument. 

It has been contended for the appellant that 
the justices cannot refuse to state a case except on 
the one ground — that the application is frivolous. 
From the cases referred to it appears that there has 
been no uniform practice. In some of the cases 
the case was stated and the point raised in the 
case whether the justices had jurisdiction to state 
the case ; in other cases they refused on the ground 
of want of jurisdiction. [See U. v. Lambarde, L.B. 
1 Q.B. 888 ; Callaghan v. Dolwin, L.R. 4 C.P. 
288 ; Poicer v. Wi4j}nore, L.R. 7. C.P. 886 ; Daly 
V. Mathieson, 7 Q.L.J. 167.] As a matter of 
practice, however, unless the matter is very clear, 
I think it would be wiser for justices, when asked 
to state a case, to do so (except, of course, when 
they consider the application frivolous) and raise 
any question of jurisdiction in it. There is a good 
reason in favour of this course, as they thereby 
escape any liability as to costs (s. 281), whereas if 
they refuse they may run the risk of having costs 
given against them. 

On the substantial question, whether appeal by 
way of special case lies against a decision of 
justices adjudicating in Small Debts Courts, there 
is no direct authority. The remedies given by the 
Small Debts Acts are a new trial and an appeal to 
the District Court. There is also prohibition at 
Common Law {Pettigi'ew v. Toicnley^ 1 Q.L.R. Pt. 
II. 31 ; Feryuson v. Smith, 4 Q.L.J. 168 ; Friend 
V. Curtis, Full Court, Dec., 1890, not reported ; 
Kx iHirte McSkane, 1 N.S.W. S.C.R.N.S. 10). 
Also, apparently, orders in the nature of mandamus 
under s. 88 of Tlie Justices Act, [ See Drury v. Brown, 
7 Q.L.J. 14.] Why, then, should not this mode 
of appeal lie. A Small Debts Court is a Court of 
Petty Sessions presided over by justices {Small 
Debts Act of 1867, s. 1), and an action in that 
Court is certainly a *' proceeding before justices,** 

Green & Mubbells r. AnELAmE S.S. Co. 



according to ordinary understanding (see ss. 18, 
14 of The Justices Act), and a justice is a justice 
wherever he may be sitting. Appeal, of course, 
is the creature of statute and must be clearly given. 
The determination of the question depends in brief 
on the meaning of those words "a proceeding 
before justices" in s. 226, which expression is wider 
than ** conviction or order *' in b. 202. Is it 
limited to proceedings taken under Th£ Justices 
Act commenced by a complaint (s. 42). In the 
interpretation (s. 4), "complaint*' covers that term 
used in any Act. By The Small Debu Act (s. 15), 
actions are to be commenced by a demand on 
"plaint," and theform given (ScheduleC. 1) is "A.B. 
complains of C.C., &c." The defendant's 
counsel contends that as the Small Debts Court 
has a special procedure of its own the remedy now 
sought, not having been expressly given, is not 
applicable, and he relies on s. 228 of The Justices 
Act and the Rules of 9th June, 1898 and the 
Forms, to show that it has not been contemplated. 
But it has been decided that this remedy applies 
to proceedings under the Licensing Acts. {hVMahon 
V. Perry, 6 Q.L.J. 196 ; M'Malum v. Paterson, lb. 
197 ; B- V. TJte Licensing Justices of N. Brisbane, 
lb. 95, Griffith C.J., citing Symons v. Wed^mre 
(1894) 1 Q.B. 401). The Licensing Justices hold 
a court and they have a special procedure. The 
remedy is simple, summary, and expeditious, and 
not more expensive than an appeal to the District 
Court, and I see no sound reason why it should 
not be used. It is a question of construction, and 
I am not altogether free from doubt ; but I think, 
however, that I shall do right by acting on the 
maxim Est boni judicis ampliare jurisdictionemy 
and ordering the case to be stated. The rule will 
therefore be made absolute. 

Solicitors for the plaintiffs : Roberts, I^n dt 
Baniett, 

Solicitors for the defendant company : II . /*. 
Macdonald. 
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TOWNSraXE CIVIL SITTINOS. 
Chubb J. 14th, 16th, 16th, 27th Sept., 1897. 

BENDALL V, OONBOT. 

Company — Liquidator — Power to compromise 
debt due to company — Agent — Estoppel — Com- 
panies Act of 1863 (27 Vic, No. 3 J, s. 150. 

The liquidator of a company in a voluntary winding up 
cannot compromise a debt due to the company unless 
with the sanction of an extraordinary resolution of the 
members as provided by s. 150 of The Companiet Act 
of 1863 ; and where such a compromise is set up as a 
defence, it lies on the defendant to prove compliance 
with the statutory conditions. 

A liquidator, even if authorised to enter into a compromise, 
cannot delegate this power to a mere agent. 

The question of estoppel as against a company discussed. 

Tbial of an action before Ghabb J. without a 
jury. 

The facts and arguments appear in the judg- 
nient. 

MacnaugfUon, for the plaintiff, cited : Companies 
Act of 1863, 8. 160 ; Pahner*s Company Precedents, 
6th Ed., Vol. n., 606, 612; Lindley on Com- 
panies, 6th Ed., 881 ; Me Northumberland and 
Durham Banking Co., 1 Dr. k Sm. 278 ; Story's 
Equity, par. 99 ; Leake on Contracts, Ist Ed. 472, 
482 ; Broome's Maxims, 6th Ed. 794 ; Christoe v. 
Golden Crotvn Gold Mining Co., 8 Q.L.J. 1 ; 
Cashfnan v. No, 7 North Golden Gate Cold Mining 
Co., Ltd., 7 Q.L.J. 99 ; Yate Lee on Bankruptcy, 
2nd Ed. 108, 106 ; Ex parte Cobb, L.R. 8 Ch. 727 ; 
Re Terrell, 4 Ch.D. 298 ; R^ Williams, 18 Ch.D. 
495 ; Ex parte Hudson, 22 Ch.D. 778 ; Ex parte 
RusseU, 22 Ch.D. 778 ; Re O'NHll, 19 W.R. 600. 

Jatneson, for the defendant, cited : Smilley on 
Companies, 6th Ed. 718 ; Lee v. Sangster, 2 O.B. 
N.S. 1 ; Jones v. Yates, 8 Y. & J. 878 ; Piercy v. 
Boberts, 1 M. & K.4 ; Ex parte Anglo-Romano Water 
Co., L.R. 6 Ch. 487 ; Re English and Scottish Marine 
Insurance Co., Ex parte Maclure, 28 L.T. N.S. 686 ; 
Dukeo/Beaufort\.Neeld,12 CI. & F. 248 ; Pickenng 
V. Busk, 16 East. 87 ; Norman v. Thompson, 4 Ex. 
756 ; Boothbey v. Jowden, 8 Camp. 176 ; Goode v. 
Cheeseman, 2 B. & Ad. 828; Foakes v. Beer, 9 
App. Cas. 606 ; SlaUr v. Jones, L.R. 8 Ex, 186 ; 
Ex parte King, L.R., 17 Eq. 882. 



C.A.V. 

27th September. 

Chubb J. : This is an action by the liquidator 
of a limited company in a voluntary winding up 
to recover from the defendant £160 and interest 
upon two promissory notes, or, in the alternative, 
a similar amount for goods sold and delivered, 
money lent and paid, and interest and exchange. 
The defendant has pleaded in bar of the action a 
composition of 6s. in the pound accepted by the 
plaintiff in discharge of the debt: the time for 
payment whereof had not arrived when the action 
was commenced. The facts as found by me will 
appear in the course of the judgment. If the 
composition is invalid, the defendant is indebted 
to the company in the sum of £110 7s. 4d., whether 
upon the promissory notes or on the alternative 
claim is immaterial, as the claim for interest and 
exchange, amounting to £41 7s. 6d., was abandoned 
during the trial in deference to my opinion on the 
evidence ; if it had not been so withdrawn, I 
should have found on that for the defendant. 

Now as to the composition. The defendant by 
letter called a meeting of his creditors. The 
proceedings were entirely outside the composition 
sections of The Insolvency Act. The meeting was 
held on December 1st, 1896. The company was 
represented at the meeting by one Kate Cronin, 
also a creditor. Cronin's authority to represent 
the plaintiff was in writing, and as follows : — 
*^ From Rendall and Co., Ltd., Merchants, Burke- 
town. — We hereby authorise Mrs. Kate Cronin, of 
Camooweal, to represent us at the meeting of 
creditors of Mr. J. A. Conroy, to be held at 
Camooweal on Tuesday, the first day of December, 
1896. Rendall & Co., Ltd. (in liquidation). 
Frank H. Rendall, Liquidator." This authority 
was read at the meeting. It was accompanied 
by a letter from the plaintiff to Cronin, which, it 
is contended, restricted her authority to merely 
granting an extension of time to the debtor, but 
whether it did so or not is immaterial, as it was 
not communicated to the creditors, and could not 
limit the authority, whatever that was, which was 

RbNDALL V, C0NR0Y« 
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oommunicated {Duke of Beaufort v. Neeld, 12 CI. 
& F. 248, 291).' The defendant offered to pay an 
unsecured composition of 5s. in the pound in nine 
months, which the creditoirs accepted hy resolution 
reduced to writing and signed by them. Cronin 
signed for the company. The defendant, by letter 
of December 5th, 1896, sent plaintiff a copy of the 
resolution, which he received on the 14th. The 
plaintiff also got a telegram from Cronin of the 
result of the meeting. He wrote to Cronin and to 
defendant on the 19th, objecting to the composition, 
on the ground that he {i.e. the company) had been 
defrauded, and requesting information as to 
defendant's assets. On receiving no reply (the 
defendant says he never received this letter) he 
commenced this action. After the evidence was 
concluded, and when the defendant's counsel was 
proceeding to address me, the plaintiff's counsel 
interposed, stating that he intended to rely inter 
alia on the absence of the sanction of the company 
to the compromise, as required by s. 150 of Tfie 
Companiea Act of 1863 ^ whereupon, subject to all 
objections, I allowed evidence to be given showing 
that the company had never sanctioned or ratified 
the compromise. The defendant's counsel con- 
tended that it was too late to raise this objection ; 
that it should have been pleaded ; that it was 
immaterial, and in any case the plaintiff was 
estopped, by his conduct, from taking advantage 
of it. Having considered the pleadings, I think 
it lay on the defendant to prove a composition 
binding on the company, which could only be 
done by proving compliance with the statutory 
conditions {Drew v. Myers, 19 L.T.N. S. 740), or a 
waiver of them, or an estoppel (if there can be 
either), against the company acting by its liqui- 
dator. It was not strictly necessary, I think, .for 
the plaintiff to allege, by way of amendment, the 
absence of the statutory sanction ; but if it was, I 
think the 12th paragraph of the amended state- 
ment of claim, which alleges that Cronin was not 
authorised by the plaintiff or the company suffici- 
— '^v in point of law, puts the existence or other- 
^ the sanction iil issue. 

\LL V, CoNROY. 



As to the sanction of the company being 
immaterial to the compromise, defendant's counsel 
relied on analagous cases in bankruptcy {Lu v. 
SaTujster, 2 C.B.N.S. 1 ; Piercy v. Roberts, 1 
M. & K. 4 ; Jones v. Yates, 8 Y. & J. 878) and on 
two cases on the corresponding English section to 
our s. 150. The bankruptcy cases only go to 
show that the statutory provision as to leave is a 
protection to the creditors, and the want of leave 
apparently affords no defence to an action by the 
trustee. Of the other two cases — Ex parte Anglo- 
Momano Water Co,, Wright's case (L.R. 5 Oh. 437), 
does not appear to me to be in point. In that 
case there was a voluntary winding up, which was 
by order continued under the supervision of the 
Court ; the shareholders having by meeting 
sanctioned a compromise, it was held that the 
sanction of the Court was not necessary, as it had 
not given any directions restricting the exercise of 
the liquidator's powers. The other case — Re English 
and Scottish Marine Insurance Co,, Ex parte Maclure 
(28 L.T.N.S. 685) (which was cited from Chitty's 
Equity Index) seems to be somewhat in favor of 
Mr. Jameson's contention, but I have not been 
able to see the report. The citation is to the 
effect that the absence of the sanction to a com- 
promise, if otherwise Jbinding, will not invalidate 
it. The case is reported, .but not on that point, 
in L.B. 5 Ch. 787. Without knowing more about 
it, I am not prepared to act upon it, and to hold 
that the extraordinary resolution presented by s. 
150 is unnecessary. 

The remaining point is the estoppel. Now, 
what is the estoppel alleged ? It is that the 
authority to Cronin was a representation from the 
company that the liquidator had the sanction of 
the company to compromise the debt of the defen- 
dant, and that Cronin was authorised to vote for 
and bind the company to any compromise she 
might think fit as agent to agree to with the debtor 
and the other creditors. I do not think that 
construction can be put upon the authority. The 
liquidator was not the company — only its officer 
and legal agent within the scope of his office — 
Delegatus non potest delegare, and if he oould, only 
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at the most the authority he himself possessed. 
Not having the sanction of the company to enter 
into the compromise, he could only accept the 
compromise subject to its subsequent ratification 
by the company by extraordinary resolution, and 
Cronin could not bind him or the company to any 
greater extent. The acceptance of a compromise 
requires the exercise of a discretion by the liqui- 
dator, and the sanction of the Court to one is a 
judicially-exercised discretion, and the Court will 
not give the sanction without having the means of 
itself forming an opinion of the propriety of the 
compromise proposed {Ex parte Tottyj 1 Dr. & Sm. 
27B). The same principle must apply to a sanction 
of creditors. Where there are two liquidators, one 
of them cannot generally delegate his powers to 
the other {Ex parte London and South-Western 
Bank, 86 L.J. (Ch.) 807 ; Ex parte Birminyliam 
B,C.y L.R. 3 Ch. 651 ; Bolo^nesVs case, L.R. 5 Ch. 
567. A fortiori, a liquidator cannot delegate his 
powers, in respect of which he must exercise a dis- 
cretion, to a mere agent. 

Again,r/i« Compani^^ Act ,1863, is a public statute. 
If an act is done in direct opposition to a public 
Act of Parliament, the statute negatives the 
estoppel {Fairtitle v. Gilbert, 2 T.R. 169). To the 
defendant and the creditors .must be imputed 
knowledge of the provisions of The Companies Act, 
and they were, in dealing with Cronin as agent of 
the liquidator, bound to ascertain the extent of 
the liquidator's powers, and could not presume a 
sanction which did not exist {Clmpleo v. Brunswick 
Building Society, 6 Q.B.D. 696). 

As the agreement for the compromise was not 
made under the composition sections of The In- 
solvency Act, it can only bind creditors who were 
parties to it. The point, therefore, made by the 
plaintiff's counsel on Ex parte Terrell (4 Ch.D. 298), 
and other similar cases, that a dissentient creditor 
can avoid a resolution, if passed for the benefit of 
the debtor, and not in the interests of the creditors, 
has no application to this case. If it were 
material, I should not be prepared to find on it in 
favor of bhe plaintiff. I think it fair to the 
defendant to say that I am of opinion that the 



compromise was bond fide, and that there was no 
fraud on the plaintiff. The ground on which I 
decide is that, for the reasons I have given, the 
composition is not binding on the company. 
There will, therefore, be judgment for the plaintiff 
for £110 7s. 4d., without costs, because the point 
on which the plaintiff succeeds appeared to me an 
afterthought — it is not sharply insisted on in the 
pleadings, and certainly it was not suggested until 
the evidence on both sides was closed, and the 
defendant's counsel had commenced his address. 
The ground on which the plaintiff objected to the 
composition at the time was fraud, in which he 
has not succeeded. If this other point ever 
occurred to him or his legal advisers before, and it 
was intended to be relied on, it should have been, 
I think, in all fairness, brought to the attention of 
the defendant at the earliest moment, and then he 
would have defended at his risk. Therefore I shall 
not allow costs. 

Solicitor for the plaintiff: TK. B, Macdonahl. 

Solicitor for the defendant: Ihberts, Leu S 
Bamett. 



TOWNSVILLE CITIL SIHINGS. 



Chubb J. 20th September, 1897. 

WOLFE r. SAMUEL ilLLEN AND SONS, LTD. 

Practice — Perpetnal injunctimi — Consent ordei' 
— Costs— 0. LIL r. 10. 

A judgment for a perpetual injunction can be made by a 
consent order under 0. LII. r. 10, but a plaintiff is not 
bound to take that course, and if he proceeds by motion 
he is entitled to the costs of such motion. 

Motion on behalf of the plaintiff in an action 
by Wolfe against Samuel Allen & Sons, to make 
perpetual an injunction restraining the infringe- 
ment of a trade mark. 

This was an action to restrain the infringement 
of the plaintiff's trade mark, and was settled on the 
terms contained in an agreement in writing 
Wolfe r. Samuel Allen & Sons, Ltd. 
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made between the parties on 19th August, 1897, 
which provided, inter alia^ that the defendants 
should consent to a decree for a perpetual in- 
junction, and should pay the plaintiff's costs as 
between solicitor and client. The defendants' 
solicitors, in order to save expense, suggested that 
the terms of the settlement, which had been filed 
with the Registrar of the Supreme Court, Towns- 
ville, by the plaintiff, should be embodied in a 
consent order, under the provisions of 0. LII. r. 
10, but the plaintiff's solicitors refused to agree 
to this, being of opinion that a perpetual injunction 
could only be obtained by a motion in open Court. 
The present motion, which was for the relief 
agreed to in the document of 19th August, was 
then made. 

Ry»s moved for judgment in terms of the agree- 
ment. 

Macnauyhton for the defendant company. We 
do not oppose the relief sought by the motion, but 
submit that it could have been obtained by a 
consent order under 0. LII. r. 10, which is taken 
from The Equity Procedure Act of 1873, and is 
peculiar to Queensland. It could be done in 
England by motion by consent {Morrell v. Pearson, 
12 Beav. 284), and, therefore, under our practice 
by consent order. The Court will interfere at the 
defendant's instance to prevent costs being run up 
against him. {Hum€ v. Beale, unreported, cited in 
Seton, 5th Ed. 680 ; Kerr on Injunctions, drd Ed. 
p. 46.) The plaintiff himself has treated the agree- 
ment of 19th August as a consent, by filing it with 
the Registrar. The plaintiff is, therefore, only 
entitled to the costs which would have been allowed 
for a consent order, and as we have been brought 
here unnecessarily, we should have our costs of to- 
day. 

Boss in reply : The agreement that has been 
filed does not amount to a written consent 
within 0. LII. r. 10, which was probably only 
intended to apply to Chamber applications. 
It is at least very doubtful whether the word 
*^' -'rder " in that rule is wide enough to cover a 
nent for a perpetual injunction, and there 
L7E r. Samuel Aixen & Sons, Ltd. 



being no decision on that rule, we are entitled to 
follow the English practice and proceed, as we 
have done, to enforce the compromise of the action 
by motion {Alliance Pure White Lead Syndicais^ 
Lul. v. Mclvor's Patents, Ltd., 7 T.L.R. 699; 
Pryer v. Grihble, L.R. 10 Ch. 684; Smythe v. 
Smyihe, 18 Q.6.D. 644). 

Chubb J. : It is very probable that O. LII. r. 10 
was meant to apply chiefly to Chamber applications, 
but the language of the rule is wide enough to 
cover such a motion as the present one. No 
doubt, if there had been a written consent of both 
parties filed, an order drawn up signed and sealed 
by the Registrar in terms of the agreement of 19th 
August, would have been valid, and could have 
been enforced. But here no such written consent 
to an order being drawn up by the Registrar has 
been filed, and consequently the case does not 
come within the rule. It is true that the 
defendants' solicitors very properly asked the 
plaintiff's solicitors to agree to a consent order, 
but the plaintiff's solicitors did not agree to this, 
nor were they bound to do so. There is no express 
provision as to costs, therefore* I do not think I 
should penalise the plaintiff by depriving him of 
his costs of the motion. It would be imprudent 
to lay down a hard*and-fast rule that in every case 
where a judgment can be obtained by consent, this 
course must be followed, at the risk, otherwise, of 
losing the costs of an application to the Court. 
Many instances could be put where such a rale 
would work most unjustly. There will, therefore, 
be judgment for the plaintiff in terms of the 
motion with costs. 

Solicitors for the plaintiff: Roberts, Leu d 
Bamett. 

Solicitors for the defendant company : Unmack, 
Fox dt Hohbs. 
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IK CHAVBEBjS. 
Griffith, C.J. .8th October, 1897. 

AUSTRALIAN JOINT STOCK BANK, LTD. r. o'rEILLY. 

Common Law Process Act of 1867 (31 Vic,^ No, 
4), n, 27 — Writ for service out of Uie jurisdic- 
tion — No concurrent icrit — Person charrfed with 
the service of tcrit. 

The plaintiffs issued a writ against the defendant for 
senrioe out of the jurisdiction. The sheriff's bailiff, 
when the writ was delivered for serrice, after search 
in Queensland, made a return of non e»t inventa. The 
plaintiffs then took out a writ of foreign attachment 
under s. 29 of The Common Law Process Act of 1867, 
Upon the return of the writ of foreign attachment : 

HeUi, that the sheriff's bailiff was not a person charged 
with the service of the writ, which was for service out 
of the jurisdiction, and that the foundation for the 
writ of foreign attachment was wanting. Leave was 
granted to issue a concurrent writ for service within 
the jurisdiction. 

The return non est inventus must be made by the sheriff, and 
not by his bailiff. 

Application on behalf of the plaintiffs in an 
action by the Australian Joint Stock Bank against 
0*Beilly for judgment on the return of a writ of 
foreign attachment. 

Upon the return of a writ of foreign attach- 
ment issued under the circumstances stated in 
the headnote : 

LiUey, for the plaintiffs, proposed to adduce 
evidence to prove the plaintiffs* cause of action. 

(triffith C.J. : I am of opinion that the writ 
mentioned in the statute is a writ for service 
within the jurisdiction. At the time when this 
statute was originally passed in New South 
Wales, service out of the jurisdiction was unknown. 
A return of non est inventus was a well-known 
form of return to be made by the sheriff, but the 
sheriff could not be charged with the service 
of a writ out of his bailiwick. The return 
is therefore bad, and the statutory conditions 
authorising the issue of a writ of foreign attach- 
ment do not exist. The foundation of the 
proceedings is therefore gone. 

Leave was given to issue a concurrent writ of 
summons for service within the jurisdiction. 

Subsequently, on 11th October, Griffith C.J., 
o 



on the application of Liliey^ for the plaintiffs, 
made an order setting aside the writ of foreign 
attachment, and gave leave to issue a fresh one. 
The learned C.J. pointed out that the return must 
be made by the sheriff and not by his bailiff, 
which was accordingly done« 

Solicitors for plaintiffs : Riithning d Jensen, 



Griffith C.J. 



19th and 27th October, 1897. 



lie ALFRED SHAW AND CO., LTD., Kx parte /f4zST^^0j(/, 
SfACKRNZIE. 

Company — Windimj up of company haviny assets 
and liabUities in different jurisdictions — Ktjuit- 
able distribution of assets amony creditors in 
different Jurisdictions — Prim'ijHil and ancillary 
administrations — Domicile of company — Volun- 
tary liquidation in country of domicile — Tracts- 
mission of moneys between ancillary adminis- 
trations — Consent of principal administration 
— British Companies Act of 1886 (50 r/c. 
No, 31 jf s, 13 — TmwI held by British company, 
in Queenslaml, 
In the administration of the affairs of an insolvent company 
which has assets and liabilities in different jurisdictions, 
the English law requires that, subject to any positive local 
law, the assets of the company are to be treated in such 
a manner as to provide for the equal treatmant of all 
creditors, irrespective of the place where their debts 
were contracted or their proofs made. 
The country or colony under whose law a company is first 
formed is to be deemed the domicile of the company, 
and the administration of the affairs of the company 
in that country or colony is to be deemed the principal 
administration, and all administrations of the affairs 
of the company under other jurisdictions are to be 
deemed ancillary administrations. 
It is not necessary that the principal administration should 
be the result of judicial proceedings, but it may be caused 
by other proceedings which the law of the domicile of 
the company recognises as effectual. 
The domicile of a company was in Victoria, where it was 
in course of voluntary liquidation. Winding-up orders 
had been made in England and in Queensland. An 
application by the Queensland liquidator for leave to 
pay money to the English liquidator, for the purpose of 
paying a dividend to the creditors who had proved in 
England, was adjourned, in order that the Victorian 
liquidators might be heard on the application. 

He A. Shaw & Co., Ltd., Kx parte Mackenzie:. 
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Motion on behalf of Alexander Mackenzie, the 
liquidator of Alfred Shaw and Co., Ltd., for leave to 
transmit to the Official Receiver in England the 
sum of £11,000, for the payment of a di\ddend 
on the debts proved under a winding-up order 
made against the company in England. 

Alfred Shaw and Co., Ltd., was a joint-stock 
company, formed and registered in Melbourne. 
The company carried on business in Queensland 
and in England, and acquired assets and incurred 
liabilities in both those jurisdictions. The com- 
pany being unable to meet its engagements, a 
voluntary liquidation of its affairs was made in 
Victoria, while winding-up orders were made against 
the company both in Queensland and England. 
The company had no assets in Victoria, and all the 
Victorian creditors proved \mder the Queensland 
winding up order, while all the English creditors 
proved in the English liquidation. The Queens- 
land liquidator now applied to the Court for leave 
to transmit to England a sufficient sum of money 
to enable the English liquidator to pay a dividend 
equal to that intended to be paid to the creditors 
who had proved in Queensland. 

Lukin for the liquidator, cited Re HarrU, Good- 
win d Co. (Courier^ 18th May, 1887) ; He City of 
Melbourne Bank, 14th June, 1897 (Hood J., Vic 
toria) ; Re Federal Bank of Australia^ Ist March, 
1897 (a*Becket J., Victoria) ; J^e Commercial Bank 
Corporation of India, ami tlie East ; Femaiider's 
Executors Case (L.R. 5 Ch. 314) ; Callende^', Sykes, 
and Co. V. Golom<tl Secretary of Lagos (1891 App. 
Cas., 46). 

Gbiffith C.J. referred to The Log of tlu May- 
Jiown- (1897 P. 208). 
C.A.V. 

27th October. 
Griffith C.J. : This is an application by the 
liquidator for leave to transmit to one of the 
official receivers in England, who is acting as 
official liquidator of the company, under a 
winding up order made by the High Court of 
Judicature, the sum of £11,000, for the purpose of 
paying to creditors who have proved their debts 
Re A, Shaw & Co., Ltd., Kw parte Mackenzie. 



under the English winding-up order a dividend 
equal to that authorised by this Court to be paid 
to creditors who have proved their debts under the 
winding-up order made by this Court. Not being 
aware of any authority which declares the rules of 
EngUsh law applicable to such a case, and having 
regard to the importance of the questions involved, 
which, in view of the large number of joint-stock 
companies carrying on business in more countries 
than one are likely to arise frequently, I took 
time to consider the matter. 

The company was formed and registered in 
Victoria. It is therefore, I think, to be considered 
as domiciled in that colony. [See the authorities 
cited in "Lindley on Companies," Appendix]. 

A corporation is an artificial personality created 
by the law of some country. It was long ago 
settled that a foreign corporation would be recog- 
nised by the law of England for certain purposes, 
such as holding personal property, and suing and 
being sued. I suppose that, on the dissolution or 
termination of the existence of this artificial 
personality, which could only happen under the 
law of the country of its creation, the courts of 
another country would have recognised the title of 
the persons on whom its rights devolved according 
to the law of the domicile. [See Allivon v. Furmval, 
1 CM. & R. 277]. But I do not know of any case 
in which the question has been raised. No assist- 
ance is to be derived from the common law as to 
corporations, under which it is said that, on the 
dissolution of an English corporation, its property 
becomes bona vacantia (Grant, 304). Joint-stock 
companies are a modern form of corporation, the 
creation and dissolution of which is regulated by 
statute. So far as regards their recognition abroad 
while they are in actual existence, I have no doubt 
that the same rule applies to them as to other 
corporations. In the event of their dissolution — 
at any rate in the case of trading companies — I 
am of opinion that the analogy of the law relating 
to individual debtors should be followed — that is 
to say, that the persons who, under the law of the 
country of domicile, are entitled to administer the 
I movable property of the company, are entitled as 
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such to that property wherever situated, subject, 
however, to the provisions of any positive law of 
the country where the assets are found (Westlake, 
184). It is necessary, therefore, to inquire what laws 
(if any) are in force affecting either the title to the 
assets of a foreign company in process of disso- 
lution, or the rights of the creditors of the company 
in the distribution of the assets. If there were no 
winding-up proceedings pending in Queensland, 
I think that the liquidators (by whatever name 
called) of the country of domicile would be entitled 
to assert their title without challenge. The Com- 
panies Act, 1863, however, provides (s. 198) for 
the winding up of unregistered companies — a term 
which, it is settled, includes foreign companies. 
The proceedings upon a winding-up order in such a 
case, however, can only operate as an administra- 
tion of the local assets of the company, which 
cannot be dissolved except under the law of the 
country of its domicile. Nor can its members 
be made personally liable in respect of its debts, 
except by proceedings under the laws of the country 
of domicile. 

In the present case, as I have already said, the 
company is domiciled in Victoria, and I am 
informed that it is in process of voluntary liqui- 
dation in that colony, under a statute substantially 
the same as the English Companies Act of 1862, and 
the Queensland Act of 1868. I am also informed 
that there are no substantial assets in Victoria, and 
that all the Victorian creditors have proved their 
debts under the Queensland winding-up order. 
The English creditors have proved their debts 
under the English order. The assets are princi- 
pally situated in Queensland, but there are some 
in England. 

Under these circumstances, the first question of 
substance that arises is whether Queensland assets 
should be applied in payment of Queensland 
creditors in priority to others, or whether the 
administration of the whole of the assets of the 
company in the three countries should be treated 
as one administration, and the creditors paid jmri 
piis9u, without regard either to the local situation 
of the assets, or the place where the debts 



were contracted, or the place in which they are 
proved. 

I have already said that, in my opinion, the 
title of the liquidators of the domicile should be 
recognised, subject to local law. The provisions 
of the Companies Act to which I have called 
attention appear to prevent the formal recognition 
of the foreign liquidator's title. There can be no 
doubt, I think, that the formal title of the local 
liquidator is better than that of the foreign one. 
In this respect the Legislature appears to have 
adopted the analogy of the law as to movable 
property passing upon death. Is it, then, to be 
inferred that the rules as to distribution of the 
assets by the local administrator of a person 
domiciled abroad are also to be followed ? A local 
administrator of the movable property of a 
deceased debtor is bound to pay the local debts 
before paying over the estate to the administrator 
of the country of domicile {Preston v. Lord Melville, 
8 CI. & F. 1). The same rule is adopted in the 
United States of America in the case of a foreign 
bankruptcy (Story on Conflict of Laws, 409). So in 
some other foreign countries (see Banco lU Portwjal 
V. ^Vardell, 5 App. Cas. 161). But this is not the 
law of England or of Queensland in the case of 
bankruptcy (Selhig v. Davis, 2 Rose, 291). 

I am not acquainted with any authority binding 
on this Court which requires me to adopt either 
view. The question was, however, raised incident- 
ally before North J. in the case of llie Cmnmercial 
Bank of South Australia (88 Ch.D. 174), in which 
an order was made for winding up the company 
in England, proceedings being then pending for a 
winding up in South Australia. The learned 
judge said (p. 178) : " I will say this, that I think 
the winding up here will be ancillary to the 
winding up in Australia, and, if I have the control 
of the proceedings here, I will take care that there 
shall be no conflict between the two courts, and I 
shall have regard to the interests of all the creditors 
and all the contributories." 

Being of the opinion, as I have said, that, until 
the appointment of a local liquidator, the title of 

li^ A. Shaw & Co., Ltd., Kj: parte Mackenzis. 



96 



THE QUEENSLAND LAW JOURNAL. 



1897. 



the liquidator of the domicile would be recognised, 
I think that the superior title of the former is a 
matter of form and not of substance. The analogy 
to the case of a deceased debtor is therefore incom- 
plete in point of form. And, having regard to the 
part which is played in the commerce of the world 
by the system of joint-stock companies, and to 
the doctrine that equality is equity, (which is true 
irrespective of positive law), I have no difficulty in 
holding that, in the administration of the affairs of 
an insolvent company the assets of which are 
situated in several jurisdictions, the English law 
requires that (subject to any positive local law) the 
affairs of the company should be administered in 
such a manner as to provide for equal treatment 
of .all the creditors, wherever their debts were con- 
tracted and wherever they may formally make 
proof of their claims. I am confirmed in this 
view by the consideration that substantially the 
same result could be arrived at without the 
assistance of the Court. For all the creditors 
could, if they pleased, (subject of course to local 
law) make proof in every country in which the 
affairs of the company are being administered, and 
would be entitled in each country to dividends 
pari poMU, The result would be the same as that 
which I am now asked to bring about. 

I hold, further, in accordance with the dictum of 
North J. already cited, that in such a case the 
coimtry of the domicile is to be treated as the 
locality of the principal administration, and that 
the administration by the courts of other countries 
in which the affairs of the company are administered, 
ought to be Regarded as ancillary to that adminis- 
tration. 

It is indeed manifest that to a certain extent 
the administration is merely ancillary. For, as 
already pointed out, the court of a country which 
is not the country of the domicile of the company 
can only administer the assets which it finds 
within its jurisdiction. I understand that in 
accordance with this view several orders have been 
made by the Supreme Courts of New South Wales 
and South Australia for transmission of funds by 
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local liquidators of companies domiciled in 
Victoria, and in process of winding-up in that 
colony, to the Victorian liquidators. 

Before leaving this point I may mention, afl a 
matter of historical interest, that at the Coloni&l 
Conference of 1887, where the question now before 
me was discussed, two alternative bills prepared 
by the English parliamentary draftsmen were 
submitted for consideration. In both of them it 
was proposed to declare that, in the event of 
several concurrent administrations of the assets of 
the same company by British CJourts, the winding- 
up proceedings in the country of the domicile 
should be considered as the principal proceedings, 
and the others as ancillary. 

Applying these principles, I hold that in 
the present case the principal, and, indeed, 
the only real winding-up, must take place 
in Victoria, and that the proceedings in 
Queensland (as those in England) are merely 
ancillary. If then a winding-up order had been 
made by the Supreme Court of Victoria, and the 
liquidator appointed by that court had applied to this 
court, with the sanction of that court, for an order to 
transmit the proceeds raised by the realisation of 
Queensland assets to him, I should have had no 
difficulty in dealing with the application. No 
winding-up order has, however, been made in 
Victoria, and the Victorian liquidators are not 
parties to this application. . Moreover, the appli- 
cation Is not for the transmission of funds reahsed 
from an ancillary administration in England 
to a principal administrator, but for their 
transmission to another ancillary administrator 
in England. Ought I, then, under these circum- 
stances, to accede to the application ? And if I do, 
ought I to regard the English administration, for 
the purpose of the distribution of the funds trans- 
mitted, as ancillary to the Queensland administra- 
tion, or as being an independent administration. 
Another question arises in limine. Ought a 
voluntary winding-up to be regarded by 
the Court as a principal administration at all 
within the rules of international comity to which 
I have referred. I have not had the advanta^ of 
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argument on this point, and I can conceive of 
much to he said on both sides I apprehend, 
however, that that to which the Court has regard 
in such cases is the substance of the law of the 
foreign state under which the affairs of insolvent 
companies are administered, and not the form of 
the proceedings by which their laws are made 
applicable. If this is the true view, it is 
immaterial whether the fact of being in course 
of winding up is brought about .by a judicial 
proceeding, or by any other proceedings which the 
law of the domicile recognises as effectual. I there- 
fore treat the Victorian winding up, although 
voluntary, as the principal administration, and 
that being so, I do not think that I ought to make 
any order on the present motion without hearing 
the Victorian liquidators. 

If they appear and concur in the application, I 
think I shall be justified, acting in aid of the 
Victorian liquidation, in ordering the transmission 
of a proper sum to the official liquidator in 
England for the purpose of paying to the creditors 
who have proved there a dividend equal to that 
authorised to be paid to the Queensland creditors. 
I think, however, that the order being for the 
transmission of funds to an ancillary and not to 
the principal administration, ought to be drawn up 
in such a form as to impress the fund with the 
trust intended to be created. [See The Log of the 
Mmjjiotrer, 1897 P. 208, at pp. 221, 222]. 

Two minor questions have also been raised : (1) 
Whether the cost of the transmission of the 
fund to London should be borne by the Queens- 
land assets or by the English creditors; and 
(2) by whom the costs of the winding up in 
London, so far as they are increased by the 
distribution of this fund, should be borne. I am at 
present disposed to think that these questions 
should be decided according to the law of Victoria. 
I therefore refrain from deciding them until I 
have heard the Victorian liquidators. 

I may add that I have not lost sight of the con- 
sideration that the Victorian liquidators, being 
appointed by the members of the company, have 
practically little or no interest in the matter, and 



that their interests may even be adverse to those 
of the creditors. Such facts, if established, would 
induce the Court to act with caution at their 
instance, but would not, I think, affect the applica- 
tion of the rules of international comity upon 
which I found my judgment. 

I have not dealt with the questions raised by the 
fact that the company is registered in Queensland 
under The British Companies Act of 1886, and that 
it holds some land in Queensland, which, however, 
is said to be of comparatively trifling value. 
Under that Act the proceeds of the land are 
applicable, in the first instance, in payment of 
Queensland debts in priority to all others. If any 
substantial question should arise upon this statute, 
I should desire further argument by the parties 
interested in maintaining the opposing views. 
But I understand that the money now proposed to 
be dealt with does not include the proceeds of any 
land. 

The motion will therefore stand over for the 
representation of the Victorian liquidators, whose 
appointment will have to be proved by proper 
evidence. 

I may add that I am disposed to think that if 
there were no winding up in Victoria, somewhat 
different questions might require consideration. 

Solicitor for liquidator : T. O' Sullivan. 



Griffith C.J. 



18th October, 1897. 



ROYAL BANK OF QUEENSLAND, LTD. t*. RYAN. 

Solicitor — hndertakimj by solicitor — Discfmrge of 
undertaking — Interlocutory viotion — Appli- 
cation for transfer of property on interlocutory 
motion. 
An undertaking by a solicitor to return a document can 
only be discharged by performance, or the impossibility 
of performance, or by a release from the person in 
whose favour it is made, or by order of the Court. 
An order for the transfer of the possession of property 
cannot be made on an interlocutory motion for the 
recovery of the property. 

BoYAL Bank of Queensland, Ltd. v. Byan. 
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Motion on notice on behalf of the Boyal Bank 
of Queensland for an order restraining the defen- 
dants, Jane Byan and Leonard Brown, A. J. 
Thynne and E. H. Macartney (the first named 
defendants being trustees of the will of Julia 
McLaughlin, the last named defendants being 
their solicitors), from keeping possession of certain 
cheques received from them by the plaintiffs on a 
written undertaking of Messrs. Thynne and 
Macartney to return them on demand, and from 
permitting them to remain away from the head 
office of the bank, or from parting with them 
until the trial of the action. 

Jane Byan, Leonard Brown, and Richmond 
Oliver were trustees of the will of Julia 
McLaughlin, and, as such, were customers of the 
plaintiffs. Cheques were drawn by the trustees 
and cashed by the bank. On 12th October, 
1896, certain cheques which had been cashed 
were given by the bank to Thynne and Macartney, 
as solicitors for the trustees of Julia McLaugh- 
lin, upon their undertaking, in writing, to return 
these cheques on demand. Oliver was subse- 
quently convicted of forgery in respect of one of 
the cheques (not included in the motion) and had 
ceased to be a trustee of the will. Defendants Ryan 
and Brown continued to be plaintiffs' customers, 
and the accounts between them were not settled. 
Plaintiffs made application for the return of the 
cheques to the defendants Ryan and Brown, and 
to Messrs. Thynne and Macartney, but delivery 
was refused. The defendants Ryan and Brown 
alleged that possession of the cheques was of great 
importance to them in settling the affairs of the trust 
estate, and especially for the purpose of investigating 
certain suspected frauds by Oliver. Some of the 
cheques had, with plaintiffs* consent, been handed 
to the Criminal Investigation Department for the 
purpose of inquiry, and some were still in the 
custody of the police. These defendants claimed 
that the defendants Thynne and Macartney held 
possession of the cheques as their solicitors, and 
refused to allow them to give them up to plaintiffs. 

Lilletfy for the plaintiffs, submitted that, apart 

Boyal Bank of Queensland, Ltd. i*. Ryan. 



from any question as to who were the owners of 
the cheques, the defendants Thynne and Macartney, 
having given an undertaking to return the cheques 
on demand, must carry out that undertaking 
(Cordery on Solicitors, p. 186). The plaintiffs 
are entitled to the cheques as vouchers, the 
accounts between plaintiffs and defendants Brown, 
Ryan, and Oliver not having been settled (Moxon's 
Banking Practice, p. 18 ; He Gee, 2 D. & L. 997). 

Feez : Thera is no authority for an order for the 
transfer of the possession of property on an inter- 
locutory motion, and the defendants refuse to 
consent to this motion being treated as the trial 
of the action. 

The defendants Th3nine and Macartney are 
willing to submit to any order the Court may 
think fit to make against them, but not to an 
order against their clients, as in an action for 
detinue. 

Griffith C.J. : As to the substantial question 
involved on this^motion I have no doubt. I think 
that the analogy of lessor and lessee or bailor and 
bailee is exactly applicable. A lessee cannot, during 
his tenancy, dispute his lessor's title, even although 
he has a better title himself. If he desires to a^ert 
it, he must surrender to his lessor, and then recover 
the land on the strength of his own title. So 
here, if the solicitors are entitled to possession of 
the cheques against the plaintiffs, they must first 
perform their undertaking, and then they may take 
proceedings to assert their title. 

The cheques were handed by the plaintiffs to 
Messrs. Thynne and Macartney, as solicitors for 
the executors of Julia McLaughlin, with an under- 
taking to return them to the bank on demand. 
Now the bank demands the return, and I think the 
solicitors are bound to perform that undertaking. 
A great deal of business is carried on by means of 
solicitors\undertakings, which are almost invariably 
observed. Li fact, documents are allowed to be 
taken from the Court on an undertaking to re- 
turn them. The greatest confidence is reposed 
in such undertakings, and I should be sorry to do 
anything which would throw any doubt upon their 
efficacy. In my opinion, such an undertaking 
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cannot be discharged except by performance or 
impossibility of performance, or something in the 
natore of a release given by the persons in whose 
favour the undertaking is made, or by an order of 
the Court having the effect of rendering it void. 
Nothing of the kind has happened in this case. I 
have no concern with the motives of the plain- 
tiffs in asking for the cheques, or with the motives 
of the defendants in refusing them, or with the 
reasons of Messrs. Thynne and Macartney for 
thinking that, in the discharge of their duty to 
their clients, they ought not at present to comply 
with the undertaking. I am simply dealing with 
the undertaking, which ought, in my opinion, to 
be performed. 

As to the form of the application, I do not see 
my way to order the property, the right to which is 
the subject matter of this action, to be delivered 
upon an interlocutory application ; therefore I think 
the plaintiffs' application fails. This objection 
having been taken, I cannot decide the question on 
this motion. But as against Messrs. Thynne and 
Macartney I have jurisdiction, on a motion properly 
brought forward, to order performance of the 
undertaking. They have intimated that, without 
waiting for -such a motion, they are willing 
to submit to such an order on the present motion 
if the Court thinks that they ought to return the 
cheques. The intimation that the Court is of 
that opinion will probably be sufficient, without 
a formal order. 

Feez, however, asked for an order to protect the 
solicitors as against their clients. 

Gbiffith C.J. : I will make a formal order 
which will recite the submission of the defendants 
Thynne and Macartney to such order as the Court 
may think fit to make, and in case of any difficulty 
as to cheques in the hands of the police, I will 
reserve liberty to apply. There will be no order 
as to costs. 

Solicitors for the plaintiffs : Cfmmbersy Rrivce rf 
McNab. 

Solicitors ,for Thynne & Macartney : Hartf 
Flower S Drury, 



Gbiffith C.J. 14th October, 1897. 

lie oRioo AND CO., Ex parte duffy bros. /fiBSIH(0 &6 

Insolvency Act of 1874 (38 Vic., No. 5), s. 132—'— 

Power of trustee to admit an amended proof * 1 
of debt by Ufisecured creditor — Fraudulent •^^^r 
preference. ' JZ^Z^ 

A creditor obtained part payment of a debt from a debtor 
Bubsequently to an act of insolvency and under 
ciroamstances amounting to a fraudulent preference. 
He was afterwards ordered to repay the amount so 
obtained to the trustee. 
Heldy that the creditor was entitled to prove for the full 
amount of his original debt. 

Motion by Duffy Bros, to admit a proof of debt 
in the insolvent estate of M. B. Murphy, trading 
as J. A. Grigg and Co., for £624 6s. Id. 

Duffy Bros, proved, in the liquidation of the 
debtor, for £166 6s. Id. On an application made 
to the Court by the trustee, certain payments, 
amounting to about £450, which had been made 
by the debtor to Duffy Bros, prior to the filing of 
the petition for liquidation, were declared to be 
fraudulent preferences, and Duffy Bros, were 
ordered to repay the amount to the trustee. 
Duffy Bros, then tendered an amended proof of 
debt, increased by the amount which they had 
been ordered to repay to the trustee. The trustee 
rejected the amended proof. All the other facts 
appear in the judgment of the learned judge. 

Lilley and Sluuid for Duffy Bros, submitted that 
the amended proof should be admitted for the 
amount claimed. 

FeeZf for the trustee : A trustee has no power to 
admit a fresh proof of debt under The Insolvency 
Act of 1874, s. 182. There is no authority for 
such a proceeding. 

The proof must also be rejected on its merits. 
A creditor cannot take advantage of the fact that 
the Court has declared certain payments to him to 
have been fraudulent preferences in order to 
increase his proof of debt. If a creditor attempts 
to gain a fraudulent preference over other creditors, 
he does so at his own risk, and the Court will not 
assist him to prove for a larger amount than that 
contained in his original proof {Re Tye, 2 Q.L.J. 
89 ; Re Cross, 4 De G. & Sm. 864 ; Kx parte 
Re Gbigg & Co., Ex parte Duffy Bros. 
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Minion, 8 D. & Ch. 688). As to ^612 lOs. 
8d. of the amount, that debt was contracted 
after an act of insolvency, and cannot be 
allowed. 

Lilleiff in reply, admitted that he could not 
support the claim as to ^612 lOs. 8d. Proof should 
be admitted for the balance. 

Griffith C.J. : I am of opinion that a trustee 
has authority to entertain an amended proof of 
debt by an unsecured creditor. In the case of a 
secured creditor, the rights of the parties are 
affected by the valuation of the security, but no 
such question arises upon an amended proof or 
supplementary proof by an unsecured creditor. 
Whether such an amended or supplementary claim 
should be allowed is another question, and must 
depend upon the facts of each case. But I do not 
think that special leave to make an amended proof 
is necessary. 

In this case the facts are not in dispute. The 
original debt was incurred long before any act of 
insolvency. The creditors (Duflfy Bros.) first 
proved in Grigg and Co.'s estate for £166 68. Id., 
the amount which remained due to them after 
giving credit for the payments actually made to 
them by the debtor. Subsequently, the Court 
having declared these payments to be fraudulent 
preferences, and consequently void as against the 
trustee, the creditors tendered an amended proof 
of debt, the additional amount claimed being equal 
to the sums ordered to be repaid by them to the 
trustee. The case, therefore, stands thus : When 
the first proof was made, DufTy Bros, had actually 
received from the insolvent certain sums of money, 
for which they thought they were bound to give 
credit in reduction of their debt. The trustee 
afterwards applied for a declaration that those 
payments were void against him — that is to say, 
that the money, when paid by the debtor to Duflfy 
Bros., was not the debtor's money but the trustee's, 
and that the trustee was therefore entitled to 
receive it back as his property wrongly applied by 
the debtor, and I so held. Those amounts were 
then repaid by the creditors to the trustee. How, 
Bi} Grigg & Co., 7Va- parte Duffy Bros. 



then, can the trustee say that the creditors have 
received the amount ? 

When a person is entitled to avoid a transaction 
on the ground of fraud, or, indeed, any other 
ground, he must exercise his election. He may 
elect to affirm the transaction. If he does so, it 
is valid. Or he may elect to avoid it. In that 
case, it is inoperative as against him, and the 
parties are to be put in the same position as if it 
had not taken place. But he cannot do both. 
He cannot, as it is said, blow hot and cold. 

In this case, the trustee has elected to dis- 
affirm the payments in question, and to claim 
the money as his own. But, having elected to 
claim it as his own, he is no longer entitled to call 
it the debtor's money, and to say that the debt 
was reduced by the payment. There is no 
question of fraud in the claim. The question 
arises on the trustee's answer to the claim, which, 
he says, defeats it. What he sets up is payment. 
But what he must set up is a valid payment by 
the debtor. There was, in fact, a payment of 
money, which the Court has declared to be void 
as being a fraudulent preference — i.e., not to be a 
valid payment. There was, therefore, in the 
events as now ascertained, no valid payment by 
the debtor, and the trustee's answer to the claim 
fails. 

The proof, however, must be reduced by JE12 
10s. 8d., the amount of the debt which was 
incurred subsequently to an act of insolvency. 

The proof will be admitted for £611 16s. 5d. 
The creditors will have their costs out of the 
estate. The trustee will also have his costs oat of 
the estate. 

Solicitor for Duflfy Bros. : J. N. Rohimitn. 

Solicitors for trustee : Beniays d Osborne. 
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NOVEMBER SITTINGS OF THE FULL COFRT. 
Gbiffith C.J., Cooper and Real J J. 

Kx parte o'neill. 

2nd November, 1897. 

Execution — Fi. fa, issued on an order for costs 

— Power to levy an realty to enforce order for 

costs — Afnendment of Ji. fa . — Order L \ 'I II A . , 

r. 3^0.XLI.,rr. 12, 20—Appendu' F,y Forms 

1,1a. 

0. LVIIIA. r. 3, and Form 1a of Appendix F which 
provides a limited form of yi. fa. on an order for costs, 
are not to be construed as depriving the holder of an 
order for costs of the benefit of the provisions of O. 
Xlil., r. 20f and the holder of such an order may, under 
the last mentioned rule, issue a fi. fa. in the wider 
form prescribed by Appendix F, Form 1. 

Summons (referred to the Full Court by Griffith 
C.J.) by Mary Byan and Mary Agnes Ahern for 
leave to amend a writ oi fieri facias. 

On the hearing of an application to the Full 
Court by Mary O'Neill for an order directing the 
Registrar of Titles to consider an application to 
bring certain land under the Real Property Acts, 
the applicant was directed to pay the costs of Mary 
Ryan and Mary Agnes Ahern on that application 
{KxparU CrNeill, 7 Q.L.J. 156. at p. 157). The 
costs were taxed and allowed at J&25 5s. 4d., and 
Skfi./a. was issued for their recovery in the Form 
1a of Appendix F., which is the form prescribed 
for writs of fieri facias on orders for costs, and 
which form does not contain any authority for a 
levy on realty. An application was made to the 
Chief Justice in Chambers for leave to amend the 
writ by inserting therein an authority to levy 
on realty. The learned judge referred the appli- 
cation to the Full Court. 

Sfiandy for the applicants : The difficulty arises 
from the provisions of 0. LVIII., r. 8, and the 
new form oifi./a. on orders for costs (Form 1a, 
Schedule F.), both of which were enacted in 
September, 1880. Prior to that date, 0. XLI., 
r. 12 governed all writs otfi. fa., and Form 1 of the 
Schedule was applicable to all such writs, irrespec- 
tive of the proceedings on which they were issued. 
That form included an authority to levy on land, 



and the question for decision is whether the intro- 
duction of the new Form, and the proviso in 0. 
LVIII., r. 8, as to its use, have deprived the 
holders of orders for costs of their right to levy 
upon land. The terms of 0. LVIII., r. 5, seem 
to point to a contrary intention. If, however, the 
words of 0. LVIII., r. 8, are imperative, and 
Form 1a must be used, the Court has power — 
which it will, under the circumstances, do well to 
exercise — to allow that Form to be amended by 
the insertion of an authority to levy upon land. 

Griffith C.J. : This matter was referred by me 
to the Full Court, because, although it appeared 
simple at first, on consideration the questions 
appeared to be somewhat complicated. 

Under the rules passed as a schedule to The 
JwHcature Act, it was provided by 0. XLI., r. 20, 
that every order of the Court (which, of course, 
includes an order for costs), might be enforced in 
the same manner as a judgment to the same effect ; 
and, with respect to the mode of enforcing the 
judgment, a form oifi. fa. was given in Appendix 
F., Form 1, which, directed to the sheriff, author- 
ised him to levy the money payable upon the 
'* goods and chattels, lands, tenements, and 
hereditaments*' of the person liable to pay. 
Under these rules as they then stood, every person 
who obtained in his favour an order ordering the 
payment of costs, was entitled to take out a^. fa. 
in that form, and then he was entitled, under s. 
67 of The Common Law Process Act, to have the 
land of the person who owed the money sold to 
satisfy the costs. Then, in 1880, the rule was 
passed which gives rise to the difficulty, and which 
provides " that the additional forms contained in 
the schedule hereto attached shall be used, with 
such variations as the circumstances require *' (0. 
LVIIIA., r. 3). An additional form of fi./a. was 
given (Appendix F., Form 1a), which authorises 
the levying upon goods and chattels only, leaving 
out the words ^^ lands, tenements, and heredita- 
ments.'' I am disposed to think that the words, 
** such variations as the circumstances require," 
used in that rule, and also in 0. XLI., r. 12, 

Ex parte O'Nbill, 
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mean variations in drafting or form, not variations 
in substance — that is, such variations in the 
recitals or phraseology as may be necessary to 
suit the circumstances of the particular case. I 
do not think it was intended by the rule, though 
the imperative ** shall " was used, to deprive 
parties of any right that they would have had if 
they had used the other form. It was merely an 
alternative form, but the parties were still entitled 
to use Form 1, with such verbal variations as 
would make the recitals fit the particular case. If 
that is so, the applicant is entitled to have this 
writ amended so as to make it follow Form 1. 
Leave to amend should be given accordingly. 

CooPEB and Real J J. concurred. 

Solicitor for applicant : Sydney Pritchard, 



NOVEMBER SITTINGS OF THE FUU COUttT. 
Griffith C.J., Cooper and Real J J. 

R. r. MOODY. 

2nd and 3rd November, 1897. 
Crown case reserved — Prisoner committed for 
setitence — Power of judge to reserve point arising 
on depositions — Sexiud offence by boy under 14 
— Practice where no offence disclosed by 
depositions — 50 Vic^ No, 17, s, 113, 

A prisoner committed for sentence to the Criminal Sittings 
of the Supreme Ck>art on a charge of having committed 
an unnatural offence with a male, on his arraignment 
on the charge before that Court, pleaded guilty to an 
attempt to commit the offence, which plea was accepted 
hj the Crown. Upon the depositions taken before the 
committing justices, it appeared that the prisoner was 
the pathic in the offence, he having induced the agent, 
who was a boy under 11 years of age, to do the act. 

Heldt that in the case of a prisoner committed for sentence 
and pleading guilty the judge has power to resenre 
for the consideration of tiie Court a question of law 
arising on the depositions. 

Heldt alto, that sexual capacity on the part of the agent is 

a necessary element in every offence involving carnal 

knowledget and that, as it is a presumption of law that 

that element is not present in the case of a boy under 

B. i\ Moody. 



14 years of age. the prisoner could not, on the facts 
disclosed by the depositions, be convicted either of the 
offence charged, or an attempt to commit that offence. 
A plea of not fjuilty was ordered to be entered. 

Crown case reserved by GriflSth C.J. at the 
Bockhampton Criminal Sittings. 

William Moody was committed for sentence to 
the Criminal Sittings of • the Central Court on a 
charge of having committed an unnatural offence 
with one W. F. The prisoner pleaded guilty to 
the charge, but, on the suggestion of the presiding 
judge (Griffith C.J.) the Crown accepted a plea of 
guilty of an attempt, and that plea was entered. 
The depositions taken before the committing 
justices disclosed the facts appearing in the head 
note. 

Griffith C.J. reserved for the consideration of 
the Court the following questions : — 

(1.) Whether, in the case of a prisoner com- 
mitted for sentence, and pleading guilty, a question 
of law^ arising upon the depositions can be reserved 
for the consideration of the Supreme Court ; and 

(2.) If so, whether, upon the facts appearing in 
the depositions in this case, the prisoner could be 
convicted of the offence with which he was charged, 
or an attempt to commit that offence ; 
and postponed judgment until after the decision 
of these questions, and remanded the prisoner to 
custody. 

Ihitledge, for the Crown : With regard to the 
power of the judge to reserve the point in question, 
the present case is distinguishable from the 
English case of R, v. Clark (L.R., 1 CO. 54), 
inasmuch as the stat jtory provisions with regard 
to the committal of prisoners for sentence are 
peculiar to this colony, and the plea of guilty in 
the inferior court may be regarded as merely an 
assent to the truth of the statements of the 
witnesses, irrespective of the legal effect of the 
facts assented to. A prisoner committed for 
sentence is in the same position as a prisoner after 
verdict of guilty, but before sentence, and as an 
examination by the judge of the depositions taken 
in the lower court is necessary in order to deter- 
mine the proper punishment to be inflicted, any 
question of law arising on the depositions is to be 
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deemed as arising on the trial, and, therefore, may 
be reserved for the consideration of this Court. 

With regard to the guilt of the prisoner on the 
facts disclosed by the depositions, the case of R, 
V. Allen{l Den. 864, 3 Cox C.C. 270) seems indistm- 
gnishable from the present case, and, on the authority 
of that case, the Crown Prosecutor found a true 
bill. Unfortunately, no reasons are given for the 
judgment in R. v. Allen, and that case, moreover, 
is inconsistent with later cases, especially that of 
/;. V. Waite (1892, 2 Q.B. 600). In fact, all the 
decisions, except R. v. Allen, seem to point to a 
recognition of the doctrine that a boy under the 
age of 14 cannot commit an offence of a sexual 
nature. He also cited R. v. Jarobs (K. & B. 281), 
R. v. RifUf (61 L.J. M.C. 116), R. v. Brown (24 
Q.B.D. 857), /?. V. Collins (88 L.J. M.C. 177), M. v. 
Rex^iiere (1 Moo. C.C. 842), R. v. Cousins (6 C. k P. 
851). 

The Prisoner was hroutfht up in custody, 

C.A.V. 

8rd November. 

Griffith C.J. : In this case, the prisoner was 
charged with an offence of a sexual nature, and 
was committed for sentence. On his arraignment 
he pleaded guilty, but, at the suggestion of the 
judge, and with the consent of the Crown, he 
pleaded guilty to having attempted to commit the 
offence. On referring to the depositions, it 
appeared that the other and active party to the 
alleged offence was a boy under the age of 11 
years, and I reserved the question whether there 
could be a conviction under the circumstances. 
The case is not distinguishable from the case of 
R. V. Allen (8 Cox,. C.C. 270). It is, indeed, 
the same case ; and, in that case, a very strong 
court held that the conviction was good. It is, 
however, impossible to reconcile that case 
with the case of R, v. Waiu, (ubi sup.), 
decided in 1892. It is absolutely impossible 
to reconcile the two cases, and the question 
is which should be followed. In my opinion, 
the law with respect to offences of this 
character is that sexual capacity — that is, the 
absence of impotence —is an essential element of 



the offence. If that element is not present, there 
cannot be an offence. It is a presumption of law 
that that element does not exist in the case of a 
boy under 14 years. That is the law as laid down 
by Hale, and that is the only principle, I think, 
upon which R. v. Watte can be supported. In the 
present case, therefore, it is a presumption of law 
that the act alleged to have taken place could not 
have taken place. It does not, however, follow that 
the prisoner could not be convicted of an attempt to 
commit the offence ; but, under the circumstances, 
it must, I think, be taken that he knew that the 
boy was under 14 years of age, and that he knew 
that it was impossible, in point of law, for the 
offence that he was alleged to have attempted to 
commit to be committed. I think a man cannot 
be charged with attempting to commit an offence 
which is impossible of being committed, and 
which he knows to be impossible of being com- 
mitted. Therefore, I think that the prisoner 
ought not to have been convicted either of the 
offence or of attempting to commit it. 

Another question arises — whether under such cir- 
cumstances the question could be reserved for the 
opinion of this Court. The procedure of committal 
for sentence is peculiar to Queensland. It is 
provided for by s. 118 of The Justices Act^ which 
enacts that when a defendant is committed for 
sentence, the court to which he has been com- 
mitted shall, upon the arraignment, and upon the 
production of the depositions and the defendant's 
statement, direct a plea of guilty to be entered, and 
pass sentence upon him according to law. It 
follows, therefore, that it is the duty of the Court 
to require the production of the depositions, and 
to examine them and the statement of the 
defendant, and then to pass sentence according to 
law. The duty of examining the depositions 
being therefore cast upon the judge, I think that 
any question of law arising upon that examination 
is a question of law arising at the trial. I there- 
fore think that the question could be reserved for 
the consideration of the Full Court. The Cnminal 
Practice Act provides that upon the hearing of a 

B. r. Moody. 
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case the Court shall have power to hear and 
determine the question reserved, and to reverse, 
afl&rm, or amend the judgment, or avoid or arrest 
the judgment, or order judgment to he given in 
some other court, or make such other order as 
justice may require. I apprehend that it is the 
duty of the Court to do as far as possible what the 
judge at the trial ought to have done. Now, ^hat 
ought the judge at the trial to have done if he 
had known the law as we now know it ? Of course 
he is supposed to have known it. I think the 
judge at the trial ought to have directed the plea 
of not guilty to he entered, and left it to the 
Crown to take such further steps by nolk prosequi 
or otherwise as they thought fit. And I think 
that it is competent for the Court now to do what 
the judge at the trial ought to have done — that is, 
to direct the plea of guilty to be struck out, and 
the plea of not guilty to be entered. I think that 
under the circumstances that is the proper order 
to make. 

Cooper J.: I am of the same opinion, and for 
the same reasons. 

Real J. : I agree with the judgment of my 
brother judges reluctantly, because personally I 
would have come to a conclusion entirely different 
from the learned judges who have decided the cases 
of JR. V. Waite and the other cases to the 
like effect, on which my learned brothers rely. 
That is to say, I entirely differ from what appears 
to be the reasons and the grounds of their decision 
in those cases. Under the old practice it was 
plain and simple that emission was necessary to 
contribute the offence of carnal knowledge, and it 
was also necessary to constitute the abominable 
offence ; and a boy under 14 years of age under that 
state of the law was held to be physically incapable 
of committing the offence. The presumption of 
law was that he was physically incapable. That 
state of the law has been altered. Section 64 of 
Th£ Offences against the Person Act of 1867 provides 
that ** Whenever upon the trial for any offence 
punishable under this Act it may be necessary to 
prove carnal knowledge, it shall not be necessary 

R. r. Moody. 



to prove the actual emission of seed in order to 
cohstitute carnal knowledge, but the carnal 
knowledge shall be deemed complete upon proof of 
penetration only.'* 

I think, on the alteration by that Act, it was 
plain and simple that the grounds of the former 
decisions as to incapacity were gone, and the 
Legislature made the penetration constitute the 
carnal knowledge. Therefore, if that was the 
state of the law, as I interpret the Act, this offence 
could have been committed ; but the recent cases, 
as late as 1898, have absolutely decided, and, 
indeed, all the cases since the passing of that Act, 
that the law as previously laid down still remains, 
and that a boy under 14 years is by law incapable 
of carnal knowledge. That being so, and the 
judges consistently laying that down, and Parlia- 
ment, which must be taken to know that that is 
their \dewof the law, not having interfered with it, 
I feel bound to come to the conclusion that my 
brother judges have come to — that this boy must 
be considered in law physically incapable of the 
offence. 

Griffith C.J. : The plea of " guilty ** will be 
struck out, and the plea of ** not guilty " entered, 
and the prisoner will be remanded to the next 
sittings of the Central Court. 



NOVEMBER SIHINOS OF THE FULL COURT. f^^^(\i] 

Griffith C.J., Cooper and Real JJ.\^r^ , 

R. i'. ORACEY, Ex parte GBACEY.y^' r 
8rd and 4th November. 
Quashing order — Appeal from decision of jmticef 
— Bond fide mistake of fact — Power of justice* 
in the absence of evidence impeaching prim 
faci^ e.vcus€ to find agaifist it — Power of cnwi 
to review decision of justices where decision rwt 
based upon the finding of particular facts. 
Where, on the hearing of a complaint before justice? 
the defendant sets up an excuse prima facie reasonable, 
and no evidence is given impeaching the troth of sacb 
excuse, the justices should not convict. 
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Where, on an appeal to the Supreme Court from a convic- 
tion bj justices, it does not expressly appear that the 
decision appealed from was based upon the finding by 
the justices of any particular fact or facts, and it is 
doubtful whether a necessary fact was found by them, 
the Court may interfere, even if there was before the 
justices evidence on which they might have found the 
fact. 

Application by Charles Gracey to make absolute 
an order nisi calling on the justices at Nanango 
to show cause why the conviction of the said 
Gracey for illegally using a horse should not be 
quashed, on the ground (amongst others as to 
which no judgment was given) that there was no 
evidence to support the conviction. 

Gracey was, on 20th July, charged before 
justices at Tambo, under s. 6 of The CaUle Htenlintj 
Prevention Act, with illegally using a mare, the 
the property of one Fred. Home, without his 
consent." In his defence, Gracey alleged, 
and his allegations were supported by the 
testimony of his father, that he had received 
the horse from his father, whom he believed to be 
the owner. The justices convicted him of the 
oflfence charged, and fined him 10s. and costs. 
An order nisi to quash the conviction was granted 
by the Chief Justice on the grounds above stated, 
the learned judge declining to grant the order on 
the ground that the jurisdiction of the justices 
was ousted by the defendant's hmia fide claim of 
right. 

LiUiin moved the rule absolute. 

Maedonnell showed cause for the Crown. The 
justices declined to believe the defendant's 
story, and there was ample evidence to sup- 
port the conviction. The rule was not 
granted on the question of the bond Me claim 
of right alleged to have been made by the 
defendant, and, if the Court decided upon that 
point, the respondents should not be asked to pay 
costs. He cited Hawlings v. Habj (4 Q.L.J. 160), 
Blacky. Turner (6 Q.L.J. 163). 

Lukin^ in support of the order nwi: To 
support a conviction of this kind, some evidence 
of a guilty intent is necessary (Ex jiarte 
McDonald, 1 N.S.W. L.R. 262), and here there 
was no such evidence. The defendant's claim of 



": — //olj~/c 

right was cleacly raised, and was supported by_3l_J 
unimpeachable evidence, while no evidence was /9o^ 
given for the prosecution to show any want of ^/l 
bond fides in that claim. Justices cannot of their y/^ 
own motion, in the absence of any evidence to . ' 



show want of bond fides, give themselves juris- ^^7 
diction by finding without such evidence that a #>^<^ 
claim is not made bond fide (per Blackburn J. in >^S 

B, V. Samljord, 30 L. Tim. R. 601, at p. 604). r 

This rule has been put so high as to say that, ^^^ ^5 
where any evidence is given before justices of a //^/ 

legal right which a judge would have to leave to a -j ' 

jury, the justices must stay their hand (Stone's ^OST^ 
Justice's Manual (1897) p. 697). And finally, though ^^ 
this Court is unable to reverse the finding S-f-f^^'d 
of justices on questions of fact, still, where PO 
the decision is contrary to justice, and is not >^^ 
necessarily based upon the finding of any / 
particular fact, this Court has power (which ii^/^^^ 
will exercise) to interfere to do justice between the ^,-" , ^ 
parties {Neif/hbour v. Moore, 4 Q.L.J. 145). ^ "" 

c.A,v. yj^/^ 

4th November. Jf^^ 
Griffith C.J. : This was an information for // /^ 
illegally using a horse, the property of one Home. ^^ 
In order to support the conviction, it was necessary ^ / 

to prove that the horse was the horse of the person 

alleged — that is Home — and that the defendant / 
unlawfully used it. But it is a defence to every -^^/^^^ 
charge of a criminal offence, whether before '", ^ 
justices or a superior court, that the defendant y ^ 
honestly believed in a state of facts which, if it A^z^ 
were the actual state of facts, would render his ^/^^ 
action innocent ; and that is the question that " 
really arises in this case. There is no doubt that i^X'f^tl)^ 
the defendant used the horse of Home unlawfully, ^ ^a /J/ 
but he set up as a defence that he honestly believed ^ 

that it was his father's horse, and that he had his 
father's permission to use it. There was evidence 
to support that defence. Acts of illegally using 
cattle differ from larceny, which involves what is 
now called a felonious intent, but they still involve 
the element that the man supposes the animal to 
be some other person's, and not his own. And the 
R. V, Gracey, K.v parte Gracey. 
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analogy of a person who, when found in possession 
of stolen property, gives an account of it which is 
pritfm facie reasonable, seems to apply. In such 
a case, some evidence must be offered for the 
prosecution, either direct or circumstantial, to 
indicate that the story of the person found in 
possession of the property is not true. In the 
present case, the justices appear to have decided 
that the whole of the defendant's story was 
inherently improbable, and to have simply dis- 
believed it. In order to support the conviction, 
they must have found that the defendant did not 
honestly believe that the horse was his father's 
horse. If they had found that fact, and if it were 
open to them upon the evidence to find it, the 
conviction would have to be supported. Now, it 
has been laid down as a general rule that the 
Court, in considering appeals from justices, will 
assume that the justices have found every fact 
necessary to support the conviction, which they 
could find on the evidence. No doubt that is the 
general rule, but there may be, I conceive, ex- 
ceptions even to that rule. If the whole of the 
circumstances of the case are such as to indicate 
that it is very doubtful whether they found any 
particular necessary fact, I think our functions 
and our usefuhiess as a court of appeal from 
justices would be very much impaired, if we were 
bound to make such an assumption. In this case, 
I have some doubt whether there was any evidence, 
such as the prosecution was bound to give, to show 
that the story, prima facie reasonable, told by 
defendant was not true. But, assuming that there 
was some evidence, still I think, having regard to 
the judgment and to the penalty inflicted, and to 
all the circumstances of the case, that it is ex- 
tremely doubtful, to say the least, whether the jus- 
tices ever did find the necessary fact which I have 
mentioned at all. Under these circumstances, it 
being at least doubtful whether the conviction is 
right, I think we are not straining, our powers as 
a court of appeal in saying that it ought 
not to stand. Fot these reasons, I have 
come to the conclusion that the order should 
R. c, Gracby, Ej^ iHute Gbacey. 



be ntade absolute to quash the conviction, but 

without costs. 

Cooper and Real JJ. concurred* 
Solicitor for appellant: 1\ O* Sullivan, 
Solicitor for respondents: J. Howard (riU, 

Crown Solicitor, 



NOYKMBER SOTINGS OF THE FULL COURT. 
Griffith C.J., Cooper and Real J J. 

^^i^ ^/rUNDOCK BROS. r. BEBGL AND CO. 

4th November, 1897. 

Summons fur final jmlgment — O. A'/T., r. 1 — 
Vncimditumal leave to defend — Ijcare to defend 
upon terms— Stihitantial point of lair raiseil 
as defence — Affidavit in aupjMrt of summon* 
for final jtidgment — ** No defence on the 
merits **—31 Vi^., No. 36, ». 35. 

On the hearing of a summons under O. XIV., r. 1, in an 
action to recover the price of cattle sold under an 
agreement, the defendants set up the defence that the 
agreement for sale was illegal, Inasmuch as the cattle 
agreed to be sold had, prior to the execution of the 
agreement, been mortgaged by plaintiffs to third parties, 
and a sale bj plaintiffs without the written consent of 
the mortgagees (which had not been given) amounted 
to an indictable misdemeanour under s. 35 of The 
Mercantile Act of 1867. Chubb J. gave leave to defend 
upon payment into court of practically the whole*' 
amount claimed. 
HeU, by the Full Court on appeal, that the defence set up 
was a substantial defence of a matter of law, and thAt 
the defendants were entitled to unconditional leave to 
defend, and that the order of Chubb J. imposing terms 
on the defendants must be set aside. 
The plaintiffs* affidavit m support of the summons stated 
that there was *' no defence to the action on the meriti,*' 
and that the appearance was entered only for the 
purpose of delay. 
Heldf under the circumstances, that the addition of the 
words "on the merits" did not limit the allegation 
to a denial of a meritorious defence, and that the 
affidavit was not insufficient. 
Appeal from an order of Chubb J. in Chambers, 
upon a summons for final judgment in an action 
by Bundock Bros, against Bergl and Co., to 
recover the price of cattle sold under an agree- 
ment, giving leave to defend upon payment by the 
defendants into court within eight dajrs of the 
sum of £1,062 10s. 
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This was an action in which the plaintiffs, who 
were graziers, Bought to recover from the defend- 
ants, who were meat preservers and cattle shippers, 
the price of 502 cattle, alleged to have been sold 
to defendants under an agreement, but which still 
remained on the defendants* run. The plaintiffs 
took out a summons under 0. XIV., r. 1 (return- 
able before Chubb J.), on the hearing of which 
the defendants raised a technical objection to the 
form of the affidavit in support of the summons, 
and a further defence in law that the agreement 
sued upon was an illegal agreement. 

The technical objection arose on a statement in 
the affidavit in support of the summons that the 
plaintiffs believed there was ** no defence to the 
action im tlie merits^'' which statement, the 
defendants contended, did not negative the exist- 
ence of a good legal defence. Chubb J. overruled 
the objection. 

The defence in law was based upon the fact that 
the cattle agreed to be sold were mortgaged, prior 
to the agreement, to the Commercial Banking Co. 
of Sydney, whose consent in writing to the sale 
had not been given, and the defendants urged that 
the sale by the plaintiffs was therefore an indict- 
able offence under s. 86 of Tlie Mercantile Act of 
1967 J and the agreement for such a sale necessarily 
^ an unlawfid agreement. 

Chubb J. gave leave to defend upon payment 
into court of £1,062 10s., which was practically 
the full amount of the plaintiffs' claim, uncon- 
ditional leave to defend being allowed as to £4 5s., 
the balance of the claim, and made the costs of 
the application costs in the cause. 

The defendants appealed. 

F'eez and LtMn for appellants 

Lilley and Macnaughtan for respondents. 

Fefz : On the hearing of the summons for final 
judgment, the defendants raised three objections 
to the application. Firstly, they contended that 
the affidavit in support of the summons did not 
disclose the existence of the contract alleged in 
writ ; .secondly, that even if such a contract was 
shown the defendants had a good defence in law 
to the action ; and, thirdly, that the affidavit on 



which the application was made was insufficient. 
On the first point the defendants contended, and 
still contend, that the letters and telegrams 
annexed to the application in support of the 
summons, do not disclose a contract under which 
the defendants are liable to pay the amount 
claimed, and they submit that the parties never 
were at one to such a contract. Assuming, how- 
ever, that the contract is proved, and is such as 
the plaintiffs allege, the defendants contend that 
no action can be brought thereon, as from its 
nature the contract is illegal. The cattle, the 
sale of which was the subject matter of the con- 
tract, were mortgaged, prior to the contract, to the 
Commercial Banking Company of Sydney, Ltd., 
and as there was no consent in writing by that 
bank to the sale of the cattle, such a sale 
amounted to an indictable misdemeanour, 
under s. 85 of The Mercantile Act, 1867, 
irrespective of the intent of the vendor. 
(Bank of New SoiUh Wale^ v. Piper, 1897 A.C., 
888). The object and intent of the contract 
involved a violation of the law, and the law 
cannot, therefore, be invoked to enforce the per- 
formance of the contract. (Poplett v. Stockdale, 
K. & M., 887 ; Bemley v. BiirnoU, 5 B. & A., 885 ; 
Little V. PooU, 9 B. & C, 192 ; Fennell v. Uidler, 
5 B. & C, 406). 

The technical objection to the sufficiency of 
the affidavit arose from an allegation that 
there was '' no defence to the action on the 
merits^ The defendants contended, and still 
contend, that the limitation of the required alle- 
gation as to the absence of a defence to the action 
rendered the affidavit insufficient. This conten- 
tion is supported by the Victorian case of Muntz 
V. Rlkimjton (17 V.L.K., 28), in which Webb J. 
dismissed an application for final judgment sup- 
ported by an affidavit in which the allegation was 
similarly limited. There must be strict obser- 
vance of the requirements of 0. XIV. r. 1 to 
ground an application for final judgment, and a 
failure to fulfil such requirements must result in 
the dismissal of the summons. (Henzell v. Martin, 
BuNoocK Bros. r. Bebgl & Co. 
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15 Ir. L.T. (W.N.) 238; Kiely v. Mas»ey, 6 Ir. 
L.R., 456; Homfkonfj and Macao Glass Manufac- 
tunng Co. v. (hitton, 12 V.L.R. (L.) 128). 

In the present case the use of the words 
'* on the merits " was no doubt intentional, 
being made in view of the legal defence which 
the plaintiffs must have known the defendants 
would set up. 

Bat it is not necessarily incumbent on the 
defendants to show a full and complete defence 
to the action in order to free themselves from 
the imposition of terms upon their leave to 
defend. They are entitled to unconditional 
leave to defend when once they show a fair 
probability of a defence (Ward v. Plumbleyy 6 
T.L.R. 198), or where they have shown there is a 
question of law or fact fairly open to argument 
(Bat-nes v. Caustic Soda and Chhrine Syndkate^ 9 
Tim. L.R. 828; Ford v. Harvey, lb.; FAectric and 
General Contract Corporation v. Thompson Houston 
Flectric Co., 10 T.L.R. 108). Here the defen- 
dants raised a serious and difiScult point of 
law,, and the learned judge erred in impbding 
terms upon the leave to defend. Order XIV., 
r. 1a, is only intended to apply to clear cases, which 
the present case certainly is not (Cavanagh on 
Summary Judgments p. 119). 

Griffith C.J. referred to Crawford v. Gilmore 
(80 L.R. Ir. 288). 

Lilley : There was most undoubtedly a contract 
made out by the letters and telegrams which were 
annexed to the affidavit filed by the plaintiffs, and 
that part of the appellants' argument was quite 
unfounded. Nor is there any force in the technical 
objection raised to the sufficiency of the affidavit 
grounding the application for final judgment. 
The introduction of the words ** on the merits " 
extend rather than limit the allegation as to- the 
absence of a defence, as there are legal merits as 
as well as moral or equitable merits. Webb J.'s 
judgment in Muntz v. Flkington, (vbi sup. ) on which 
the appellants rely, was based upon the erroneous 
supposition that **on the merits" is synonymous 
with meritorious. As regards the legal defence 

PuNDocK Bros, r, Berol & Co. 



raised, the Court will, if only on the grounds o{ 
the interests of the grazing population of the 
colony, hesitate to consent to a proposition which, 
if admitted, would practically put an end to all 
dealings with stock in the colony. It could not 
be contended that the Commercial Bank would be 
able to impeach the validity of such an agreement, 
and the Court will not allow the present defend- 
ants to impeach it. This is no case of an agree- 
ment to commit an offence against public morality, 
such as those cited by the counsel for appellants, 
and is not a case in which such a defence should 
be allowed. 

He cited also Lord Bellew v. Markey (2 L.R., 
Ir. 186, 4 L.R., Ir. 747). 

Griffith C.J. : As this matter is now presented 
to the Court, it appears that there is a point of law 
raised by the defendants upon which I should be 
very sorry to express an opinion without very 
much fuller argument than has been addressed to 
us to-day. In the absence of the authority 
of the case lately decided by the Privy Council, it 
might not have been very clear ; but now, in the 
face of that decision, it is my opinion a very 
difficult point, requiring very serious consideration. 
I win not say anything on that point which 
would fetter me in coming to an unprejudiced 
conclusion when it is argued. It is settled that 
when there is a serious point of law raised by a 
defendant, the Judge in Chambers ought not to 
decide it, but ought to give unconditional leave to 
defend. That is sufficient to dispose of the merits 
of the appeal. The learned judge at Townsville 
had not, however, the advantage of seeing the 
report of that cs-se. 

Another point is raised of a technical charac- 
ter, which is only material on the matter of 
costs. It is objected that the summons ought to 
have been dismissed, because the affidavit made by 
the plaintiff did not follow exactly the words of 
the rule. The words of the rule (0. XIV., r. la) 
are : — ** And stating that in his belief there is no 
defence to the action." In his affidavit the plain- 
tiff, F. T. Bundock, used the words, ** In my belief 
there is no defence to this action on the merits, and 
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should the defendants enter appearance thereto the 
same will he entered for the purpose of delay only." 
It would be better to follow the words of the rule. 
There might be cases in which the insertion of the 
words " on the merits ** might make the judge so 
suspicious of the plaintiff's bona fides in making 
the affidavits as to induce him to dismiss 
the summons. But the words of the affidavit 
being as they were, and the facts being as they 
were, in this case I do not think that the judge 
was bound to dismiss the summons on that ground. 
I think that the proper order will be to allow 
the appeal, and to allow unconditional leave to 
defend. And I see no reason why the successful 
appellants should not have their costs of the 
appeal. The costs of the summons should be 
costs in the action, and the money paid into court 
by the defendants should be repaid to them. 

GooPEB and Real JJ. concurred. 

Solicitors for appellants: Unnuick, Fojc, d 

SoL'citors for respondents: RtbertSy Leu, S 
BamHt. 



NOVEMBER SmiNOS OF THE FULL COURT. 
Griffith C.J., Coopeb and Real, J J. 

JONG SONG V. JOY HOY AND OTHERS. 

8th November, 1897. 

tyiminiil Lmw — Prisoners charged jointhj — Right of 

accused to give evidence on behalf of fellow 

accused — 56 Vic,, No. 5, ss, 2, 3, 

Where two or more accused persons are jointly charged 

with an offence, each of the defendants is a competent 

witness on behalf of the other. 

Appucation on behalf of Joy Hoy to make 
absolute an order nisi to quash a conviction before 
justices of the applicant on a charge of having, 
with others, committed an assault on Jong Song, 
on the ground that the justices had wrongfully 
refused to admit evidence. 

B 



The appellant was, with others, charged before 
justices with having committed an assault upon 
the respondent Jong Song. One of the accused 
was tendered as a witness on behalf of the others, 
but the magistrate, being pressed to that course 
by the respondent's solicitor, refused to allow the 
evidence to be given. The defendants were con- 
victed, and an order nisi was granted by Griffith 
C.J. to quash the conviction on the ground above 
stated. 

Lukifi, for appellant, cited Criminal Law Amend- 
ment Act, 1892, s. 7; -B. v. Payne (L.R. 1 C.C. 
849) ; R. V. E. and L Martin (17 Cox C.C. 86). 

I'he complainant in person. 

Griffith C.J.: Before the Act of 1892, it was 
clear, on the authority of R, v. Pagne (L.R., 1 
C.C. 349), that one of two persons jointly 
accused could not be called as a witness, on the 
ground that a prisoner on his trial could be 
neither examined nor cross-examined. TJie Kci- 
dence anil Discovery Act of i867 expressly provided 
that rule of law. The Legislature in 1892, however, 
repealed that proviso of s. 7, which corresponds 
to the English enactment on which that decision 
was based. Everyone can give evidence unless 
he is by some law forbidden to do so. There is 
now no law to prevent the witness who was ten- 
dered in this case from giving evidence. That 
practice has been followed in the Supreme Court, 
and it is much to be regretted that it has not 
been observed in the Police Court. 

As the evidence was rejected on the objection 
of the complainant's solicitor, when the justices 
would otherwise have admitted it, the respondent 
should pay the costs. 

Order absolute to quash conviction, with costs. 

Cooper and Real J J. concurred. 

Solicitors for appellant : Boiuhard d linlland. 
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NOVEMBER SITTINGS OF THE FULL COURT. 



Gbiffith C.J., Cooper and Real JJ. 
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Re L. A. BALL. 

8th November, 1897. 

Insolvency Act of 1874 (38 Vic, No, 5 >, «. 29^ 
28 Vic, Xo. 25, 8. 65—64 Vic, No, 9, s. 3 
(5) — Petition in fornm pauperis by nuin-ied 
woman — Married Woynun's Property Act of 1897 
(61 Vic, No, 2), 8. 1. 

A married woman may, since the passing of The Married 
WomanU Property Act of 1897, petition for adjudication 
of insolvency against herself, notwithstanding that, at 
the date of the adjudication, she is not possessed of any 
separate estate. 

Petition by L. A. Ball, a married woman, for 
adjudication in forma pauperis, referred to the 
Full Court by Griffith O.J. 

This was a petition by a married woman for 
adjudication. The affidavit in support of the 
order for the remission of fees consequent upon 
an adjudication in forma pauperis, set out that the 
prisoner had no property but her wearing apparel. 
The petition was referred by Griffith C.J. to the 
Full Court. 

Lukin, for the petitioner, referred to The 
Married Woman's Property Act, 1890, s. 8 (5) ; 
Ihe Married Woman's Property Act of 1897, s, 1 : 
Tlie Insolvency Aa of 1864, s. 6 ; and The Insol- 
vejuy Act of 1874, s. 29 ; R, v. Johnson (4-0^. J. 
(JI7 n^ ^1 -MG-; Re Da/jnall, Ex parte Soan ami Morley (1896, 
2 Q.B. 407) ; Scott v. Morley (20 Q.B.D. 120, 
182) ; Palliser v. Guniey (19 Q.B.D. 519, 521). 

Griffith C.J. : A man can take advantage of 
Tfie Insolvency Act although he has no estate, and 
certainly a creditor can make him insolvent 
although he has no estate. TJie Married Woman's 
Property Act of 1890 provides [s. 8 (5)] that a 
married woman shall, in respect of her separate 
property, be subject to the insolvency laws. One 
of the objects for which those laws are invoked is 
to protect future property from old debts. I 
suppose that a married woman is entitled to the 
AV L. A. Ball. 



same protection. That protection, to be eflfective, 
cannot be dependent on the question whether she 
has any present property or not, provided that she 
has present debts that could be enforced against 
future property. But, in this particular instance, 
there would be no sense in making her insolvent 
unless she has incurred debts since the passing of 
the Act of 1897, or unless she has property, and 
had incurred debts prior to that date. But there 
should be some evidence of that, which, it is said, 
can be supplied. The matter should, therefore, 
go back to the judge of first instance for evidence 
upon that point. 

Cooper and Real J J. concurred. 

Solicitor for petitioner : P. Paul, 



NOYEMBER SIHINGS OV THE FULL COURT. 
Cooper, Real and Power J J. 

ALLISON V. WILDERMUTH. 

10th and 12th November, 1897. 

Administration activn for administration of realty 
only — Riyht of successful plaintiff in admini^- 
tration to his costs of suit — Miscanduct — Plain- 
tiff proceedimj by wore expensive retnetly — 
Appeal for costs — Intestacy Act of 1877 (41 
Vic, No, 24), ss, 22, 24, 

The plaintiff, who was entitled in distribution under an 
intestacy, brought an action for the administration of the 
estate, which consisted of realty only. The action wa* 
successful ; but, on the further and final consideration 
of the action, Griffith C.J., (being of opinion thai, as 
the estate consisted entirely of realty, the plaintiff 
could have obtained all the relief to which he was entitled 
by proceedings under s. 22 of The Inteetaey Act oj 
1877), allowed the plaintiff, out of the estate, so much 
only of his costs of the action as would have been 
incurred if he had proceeded under that section, and 
further ordered him to pay the defendant's costs so 
far as they were increased by his failure to proceed 
under that section. On appeal, it was alleged that 
the plaintiff had failed for five years, after repeated 
warnings to her, to obtain from the defendant, the 
administratrix of the trust estate, his share of the 
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estate ; that the procedure under s. 22 was entirely 
novel, and had never been adopted before in Queens- 
land ; and it was further admitted that the plaintiff 
had acted throughout in entire good faith. 
Held (reversing the decision of Griffith C.J.) that a plaintiff 
in an administration action is entitled to his costs of 
action as of right, unless guilty of some misconduct, 
and that an appeal would therefore lie ; and although 
the procedure under s. 22 of the Intestacy Act was, 
as a matter of law, open to the plaintiff, he had not, 
by failing to adopt that procedure, been guilty of such 
misconduct as ought to deprive him of his right to 
costs, and that, therefore, he was entitled to his 
full costs of the action out of the estate, and should 
not be ordered to pay any part of the defendant's costs. 

Appeal from an order of Griffith C.J. upon the 
further consideration of an action by Robert 
Allison against Cordelia Wildermuth and others 
for the administration of the intestate estate of 
William Allison, deceased. 

This was an action by the plantiff, as a person 
entitled in distribution in the intestate's estate, 
against the defendant as administratrix. After 
vainly endeavouring for five years to obtain a 
settlement, and after repeated warnings to the 
defendant that, failing a settlement, relief would 
be sought in the expensive form of an adminis- 
tration action, the plaintiff issued a writ for the 
administration of the estate, which consisted 
almost entirely of realty. The defendant Wilder- 
muth, with whom were joined, as defendants, the 
other persons entitled in distribution in the estate, 
demanded a statement of claim, and served a state- 
ment of defence. On a motion for judgment on 
the pleadings, one of the defendants raised the 
objection that the plaintiff could have obtained all 
the relief to which he was entitled by proceedings 
in Chambers under s. 22 of The Intestacy Act of 
1877- The usual administration decree was, how- 
ever, made, the question of costs being reserved. 
On the further and final consideration of the 
action, Griffith C.J., being of opinion that s. 22 of 
The IntesUwy Act of 1877 afforded to the plaintiff 
a less expensive and more expeditious method of 
obtaining his relief, allowed the plaintiff out of 
the estate so much only of his costs of the action 
as would have been incurred had he proceeded 
under that section, and further ordered him to 
pay the defendant's costs of the action so far as 




they had been increased by the failure to proceed '^^/ 



under that section. 

Feez and Stumm for the plaintiff. 

Power for the defendant Wildermuth. 

Feez: Firstly, the appellant submits that the 
present appeal is competent for this Court. S. 9 
of 2Vw Jiulicature Act, which forbids an appeal 
from the discretion of a judge as to costs, is 
qualified by 0. LIV., r. 1, which preserves the 
rights of persons to costs out of a fund or estate, 
according to the rules in Courts of Equity prior to 
the passing of that Act. And, in dealing with 
the appeal, the question of misconduct, on which 
the judgment of this Court must turn, is also open 
for the consideration and decision of the Court. 
(Farrow v. Austin. 18 Ch.D. 68; Corrifjan v. 
Farrelhjy 7 Q.L.J. 106, 111 ; In re McClelUm, 29 
Ch.D. 496A 

Prior to the passing of The Jiulicature Act, it 
was clear law that a person bringing an adminis- 
tration action which he is entitled to bring, is of 
right entitled to his costs out of the estate, unless 
he has been guilty of some misconduct in con- 
nection with the action, or unless special circum- 
stances exist which amount to such misconduct. 

Real J. : You do not intend to dispute the 
principle that, if a plaintiff needlessly adopts the 
more expensive of two remedies, he should only 
be allowed the costs of the cheaper method ? We 
followed that rule in this Court in the case of R. 
V. Licensimj Justices of North Brishanv (6 Q.L.J. 
96). 

Feez: No; that principle must be admitted 
where two such remedies are known and recog- 
nised, but the plaintiff submits that such a rule 
has no bearing on the present case. In the first 
place, he submits that the remedy suggested by 
the learned Chief Justice does not exist in point 
of law, and that, therefore, the order appealed 
from was based upon unsound premises. The 
position taken by the learned judge was that, in 
cases where an estate consisted of realty only, a 
full and complete administration of that estate 
could be obtained under s. 22 of The InU'stacy Act 
Allison t\ Wildermuth, 
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0/ 1877. The words of the section are, however, 
singularly inapt to express such an intention. In 
a section framed and enacted for such a purpose, 
one would naturally expect some words relative 
to the taking of the accounts and inquiries 
usually taken in an administration action. 
Ought not some provision to appear as to the 
discovery and satisfaction of the intestate's 
debts ? Nor do the words " to the greatest 
advantage of all persons interested" seem to 
contemplate the ordinary administration. The 
appellant contends that s. 22 has not the wide 
meaning given to it by the learned Chief Justice, 
but it is to be read as a section subsidiary to s. 24 
of the same Act, and as merely providing a method 
of obtaining directions as to the carrying out of 
an order obtained under the last-mentioned 
section. S. 22 is taken verbatim from a New 
South Wales Act, while s. 24 is entirely a new 
provision, which is probably the reason why, 
in the Act, the subsidiary precedes the principal 
section. It is quite certain, however, that the 
view taken by the Chief Justice of the intention 
of s. 22 is entirely a novel one. The Act has 
now been in force for twenty years, and in all 
that time no member of the profession has 
attempted to make use of the procedure now 
suggested. 

But admitting, for the sake of argument, that 
the remedy under s. 22 was open to the plaintiff, 
what is the misconduct urged against him ? It is 
admitted by the defendants that the conduct of 
the plaintiff, or, rather, of his solicitor, on whom, 
of course, the decision of all questions as to the 
course of proceedings devolved, was entirely bond 
Jitley and that, apart from the failure to adopt the 
procedure under s. 22, his conduct was unimpeach- 
able. Then can the appellant, or his solicitor, 
even if he had known, as he must be presumed to 
have known, of the procedure under s. 22, be said 
to have adopted other than the part-^^prudence 
in following the known procedure by action rather 
than risking the perils of an untried and unknown 
procedure, which, though it had been provided for 

Allison r. Wildermuth, 



twenty years by the statute book, had, so far as is 
known, never once been adopted? Would the 
solicitor have been justified in experimenting with 
the money of his client or of the trust estate to dis- 
cover whether there was such a procedure as that 
suggested by the learned Chief Justice ? These 
questions must be answered in the negative, and 
this Court will find that the appellant has been 
guilty of no such misconduct as would deprive him 
of the protection afforded by the law to all those 
who, like him, are obliged to have recourse to 
action to enforce their rights against trust estates. 

Real J. referred to Re Beddoe (1898, 1 Ch. 
647, at p. 557). 

Power: The respondents submit, firstly, that 
the present appeal does not lie. Reading (as it 
should be read) s. 9 of T'he Judicature Act with the 
words *' which are left to the discretion of the judge** 
in parentheses, it will appear that there is abso- 
lutely no appeal from an order as to costs. If, 
however, 0. LIV. is to be accepted as qualifying 
s. 9, even then the appeal will, not lie, as the 
appellants have not brought themselves within the 
express terms of the rule. But admitting for the 
sake of argument that there is an appeal, the 
appellant has no ground of just complaint against 
the order of the Chief Justice. The principle 
laid down in 2?. v. Jmtices of North Brisbane (6 
Q.L.J. 95), which imposes upon litigants the use 
of the more expensive of two available forms of 
relief at his own cost, is both sound and equitable. 
Reading s. 22 of The hUesUtcy Act of 1877 with 
ss. 18, 89, and 46, it is apparent that the intention 
of that section was to provide a more expeditious 
and cheaper form of the administration of realty 
only than that provided by Tfie Equity Procedure Act^ 
1873 y the whole Intestacy Act being intended to pro- 
vide machinery for the complete administration of 
an intestate's realty without recourse to other 
Acts. The plaintiff or his solicitor was ignorant 
of the law, and that ignorance amounts io special 
circumstances sufficient to support the order of the 
Chief Justice. A plaintiff's errors are to be treated 
harshly {Bartlett v. Wood, 9 W.R. 817), and the 
plaintiff in this case cannot fairly claim that his 
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costs are costs of proceedings which resulted itv 
the benefit of the estate, which is the criterion by 
which his right to costs of the estate is to be 
judged (Re Beddoe, 1898, 1 Ch. 547). Finally, 
the mistake has been made by the plaintiff, and it 
is manifestly unfair to saddle the other parties to 
the action with the additional cost arising from 
his mistake. 

Stumm : The expenses in this suit were increased 
by the action of the defendants, especially of the 
defendant now present. In an administration 
suit there is ample room for assistance to the 
plaintiff by the defendant, which assistance was 
not given here. The present is not to be regarded 
as a hostile suit, and the Court will, therefore, be 
more generous toward the plaintiff in the matter 
of costs {Willuims v. Jojies, 84 Ch.D. 120). 

Power referred to Nomuin v. Johns<m (29 Beav. 
77), Ham's v. Petherick (4 Q.B.D. 611). 

C.A.V. 

12th November. 

The judgment of the Court was delivered by 
Cooper J.: 

The appellant in this case was the plaintiff in 
an administration suit which came on for further 
consideration before the learned Chief Justice on 
2drd July last. By his order his Honour adjudged 
the plaintiff to pay to the defendant, as a penalty, 
the difference between the costs incurred by her 
in the suit, and the costs which would have been 
incurred by her if the plaintiff had proceeded by 
a summons in Chambers under s. 22 of The 
Intestacy Actj instead of by suit in the usual way. 

That order virtually decided that s. 22 makes 
ample provision for the distribution of the estate 
under an order in Chambers, and that such a pro- 
ceeding is less expensive than the one resorted to 
by the plaintiff. 

The defendant, the administratrix, had failed 
for five years to administer the estate (which 
consisted almost entirely of land), and had been 
warned by the plaintiff's solicitor that if she 
remained obdurate the expensive remedy of an 
administration action would have to be adopted 
by him. It is admitted that the plaintiff was 



acting in perfect good faith. When he instituted 
the threatened proceedings, a number of the 
defendants demanded a statement of claim, and 
judgment was eventually entered up upon admis- 
sions in the statement of defence. 

The whole question involved is one of costs, 
and if this question were left by law to the discretion 
of the judge, there could of course be no question 
of appeal to this Court. It is clear, however, from 
our Act and Rules, and the cases decided in 
England upon the law when it was in the same 
state as ours is now, (see Farrow v. Attstinj 18 
Ch.D. 68, and In re McClellan, 29 Ch.D. 496), 
that the question of costs in such a case as this is 
a subject of appeal. 

No rule of law seems to be more clearly estab- 
lished than this : that the plaintiff in an admin- 
istration action is entitled to his costs out of the 
estate, unless some special circumstances are 
shown, amounting to misconduct on his part, 
which ought to deprive him of them. (See Brown 
V. Burdetty 40 Ch.D. 244). It would seem to be 
a necessary corollary to this proposition that such 
circumstances must exist before he can be ordered 
to pay the defendant's costs out of his own pocket. 

The Intestacy Act has been in force for twenty 
years, and it is admitted at the Bar that no 
instance has been known of a proceeding in 
Chambers for the distribution of an estate under 
s. 22 of that Act. 

We are not required to decide formally whether 
such a proceeding would be successful : that has 
been decided by his Honour. Speaking personally 
of the construction of that section, I should have 
thought, but for that decision, that the question 
was at least arguable, and I think that, if I were 
counsel, I should have hesitated before recom- 
mending a client (dealing with persons who refuse 
to do what was right, and who by their conduct 
showed that they were prepared to put every 
possible obstacle in the plaintiff's way) to adopt 
that procedure, seeing that it is quite novel, and 
that, as far as my search extends, there is no Rule 
or Form in our Probate Rules of 1895 which 
Allison r. Wn4DERMUTH. 
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directly deals with the matter. There can be 
little doubt that the method indicated by his 
Honour is highly convenient, and will probably 
be followed by practitioners in the future. 

What we have to decide is : Whether or not the 
plaintiff in the circumstances of this case can be 
held guilty of such negligence or improper conduct 
in not adopting that procedure as to render him 
personally liable to pay the costs he was ordered 
to pay. 

He was of course aware that no one had ever 
trodden the path before him, and I think he 
might reasonably have paused to consider whether 
or not, in neglecting the maxim via tritn via tuta^ 
he might venture upon a course beset with 
unknown difficulties and necessitating the expense 
which usually befalls the pioneer. He might also, 
1 think, very reasonably be supposed to reflect 
that if this hitherto untried path should by 
mischance fail to lead him to the desired goal, he 
might be required to pay all the costs of his 
experiment. 

For these reasons we are all of opinion that the 
plaintiff cannot reasonably be held guilty of such 
negligence or improper conduct or want of care 
as ought to deprive him of the usual protection. 

The appeal will therefore be allowed. 

So much • of order of Chief Justice as ordered 
plaintiff to pay costs will be reversed and the 
plaintiff and defendant allowed all their costs, 
including costs of the appeal, out of estate. 

Solicitor for plaintiff: Tf . T, Atthow. 

Solicitor for defendant : Thynne <& Macartney. 
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6th and 8th November, 
Appeal from jtutticen — S} 
^'/ Small Debts Court -^Proceedinys before justkes 



' ( i^ Appeal from jmtices — Sj)ecml case — Appeal from 

flrC) 

^60 Vic, No. 17, ss. 38, 40, 220. 



The words " proceedings before justices " in s. 226 of The 
JuMticeg Act, 1886, refer to proceedings before justices 
sitting in Petty Sessions not as a Court of Becord. 
An appeal by way of special case does not, therefore, 
lie under that section from a judgment of a Small 
Debts Court. 

The decision of Chubb J. (ante p. 87) reversed. 

Appeal by the plaintiffs from a decision of 
Chubb J., making absolute an order nisi, requiring 
justices to state a special case by way of appeal 
from a judgment of the Small Debts Court at 
Townsville. 

All the facts appear in the judgment of the 
learned judge on the hearing of the motion to 
make the order absolute {ayite p. 87). 

Feez, for the appellants (the plain tiflfs) : The 
ground of the present appeal is that an appeal 
does not lie by way of special case from a judg- 
ment of a Small Debts Court. S. 226 of Th^ 
Justices Act applies only to proceedings under that 
Act, and the criterion of proceedings under that 
is a commencement as required by s. 42 by a 
complaint. 

Lilley, for respondents : The respondents con- 
tend that s. 226 of The Justices Act \s a 
section of universal application, and is applic- 
able to all proceedings before justices, whether 
under Tfie Justices Act or any other Act under 
which they have jurisdiction. The Justice* 
Act is not itself a complete code, nor have all its 
provisions relation solely to proceedings under the 
Act. S. 18, which refers to the jurisdiction of 
justices, makes special mention of other Acts. A 
careful examination of the whole Act will show 
that ss. 1 to 41 are of general application, s. 40 
specially referring to justices sitting under other 
Acts. Then follow ss. 42 to 208, which seem to 
form a complete code relating to the procedure 
before justices on criminal or qunsi criminal com- 
plaints Then come sections relating to appeals, 
which the respondents contend are, like ss. 1 to 
41, of general application. And that is the view 
which has been taken by this Court. In the case 
of 7i. V. The Licemituf Justices of Brisbane (6 
Q.L J. 95), the Court held that an appeal lay by 
way of special case from the decision of a Licensing 
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Bench, and held, moreover, that it was the proper 
form of appeal, depriving an appellant of the 
additional costs caused by his failure to adopt that 
form of appeal. The Court there followed Synwn 
V. Wedmore (1894, 1 Q B. 401), which was also an 
appeal from a licensing authority. 

Gbiffith C.J. : Syumn v. Wedmore was decided 
on the English Act 42 and 48 Vic, c. 49, b. 88, 
by which an appeal lies by way of special cise 
from a " court of summary jurisdiction,** which, 
of course, included a licensing authority, so that 
that case does not help you. 

lAllei/ : Yes ; but we rely on the Queensland 
ca^, and also on the earlier case of Re Quinn (8 
Q.L.J. 152), where an appeal by way of special 
case was also allowed from a licensing authority. 
Every authority allowing an appeal from a 
licensing bench applies, of course, with equal force 
to a Small Debts Court. There is nothing in ss. 
209 to 286 repugnant to the interpretation con- 
tended for by respondents, and the Court will 
extend, rather than restrict, jurisdiction. 

Macnaughton : That the sections prior to s. 42 
apply generally there seems little doubt. S. 88 
certainly applies generally, it being identical in 
terms with s. 151 of The District CowUt Act, 1891, 
which has been held to apply to a District Court 
Judge exercising judicial powers, irrespective of 
the Act creating the jurisdiction (Dniry v. Brown, 
7 Q.Li.J. 14). Ths Justices Art contains two 
references to proceedings — one in s. 40, which is 
'* proceedings of justices,** and one in s. 42, 
'' proceedings before justices,** and the respondents 
submit that the definition in the latter section 
applies only to ss. 42 to 205, which, in themselves, 
form a separate code. 

But even if the commencement of proceedings 
by a complaint, as required by s. 42, is the 
criterion of " proceedings before justices ** under 
3. 226, proceedings in the Petty Debts Court are 
not necessarily excluded. Though in the Petty 
Debts Court the initiatory document is termed a 
plaint, a reference to the prescribed form will show 
that it runs *' A.B. cwtiplains ** ; so that s. 42 is 
in effect complied with. He cited Lrranye v. Silcock 



(18 T.L.R. 665) ; Cox v. Hake^ (16 App. Cas. 606). 

Feez, in reply : Considering the scope of The 
Justices Act and Hie Sftutll Debts Court Act, it will 
be seen that the two Acts have entirely different 
characteristics. Under The Justices Act, all pro- 
ceedings are of a criminal or quusi criminal 
nature, and the terminology of the sections 
relating to appeals, which the respondents contend 
are of general application, seem to point to a 
continued contemplation of criminal procedure 
only. Some of the sections, such as ss. 228, 229, 
and 284, cannot, from their terms, have relation to 
merely civil proceedings such as the recovery of a 
debt. Moreover, the respondents have carefully 
avoided the fact that the words " before justices *' 
are always used in statutes to refer to proceedings 
before justices sitting and exercising their ordinary 
powers. The cases relied upon by the respondents 
were decided by a Court which had its attention 
specially directed to the point in question, which 
was never argued or considered, and this Court 
will not consider itself bound by them. 

C.A.V. 

8th November. 

Gmffith C.J. : This appeal raises a question 
of very great general importance. If the decision 
of the learned judge below was right, an appeal 
lies to this Court on any matters of law that arise 
in a Small Debts Court, and that under s. 226 of 
The Justices Act, That Act was passed in 1886, 
and has been in force, therefore, for nearly eleven 
years, and, until the present case, it had never 
occurred to anyone, so far as I know, to suggest 
that an appeal lies to the Supreme Court from the 
decisions of the Small Debts Court ; and, if it 
did, a great change would be introduced in 
practice. That is to say, every person who takes 
proceedings in the Small Debts Court, for how- 
ever small an amount, would be entitled, and would 
be liable, to come and to be brought to the Supreme 
Court to attack or defend the judgment of the 
justices upon any point of law that might arise in 
the progress of the case. The contention that 
such an appeal lies depends on the words of s« 

Green <& Mubbblls r. Adelaide S.S. Co., Ltd. 
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of The Justices Act, which says that " any 
party to a proceeding before justices, who desires 
to appeal from the decision of the justices on the 
ground that it is erroneous in point of law or in 
excess of jurisdiction, may apply in writing," and 
so on. The governing words there are, in my 
opinion, the words, " proceeding before justices." 
It was contended that the Small Debts Court is a 
court held before justices, which is true ; and 
that an action in a Small Debts Court is a pro- 
ceeding, which is also true. Therefore, an action 
in the Small Debts Court is, in one sense, a 
proceeding before justices. The fundamental 
rule governing the construction of statutes is that 
it is the duty of the Court to ascertain the intention 
of the Legislature, as far as they can, from what 
^e Legislature has said. There are several 
subsidiary rules, one of which is that if the Legis- 
lature, for a long course of years, has used a 
particular expression to denote a particular thing, 
then, if that expression is used in dealing with a 
similar subject, it is to be taken that they 
intended it to bear the same meaning. If, there- 
fore, the words " before justices " had been used 
by the Legislature for a long course of years to 
signify a particular jurisdiction of justices, pHmd 
facie it should be taken that they intended to use 
the words with the same meaning in this Act. 
Now, justices have exercised their jurisdiction at 
common law from time immemorial. In 
England they sat in general sessions or quarter 
sessions, in special sessions, and in petty sessions. 
The Court of General or Quarter Sessions was a 
court of record held before two or more justices. 
In the exercise of their jurisdiction out of general 
or quarter sessions, they were not a court of 
recordr The Legislature, when speaking of 
justices exercising their jurisdiction in Quarter 
Sessions, usually spoke of them as the Court of 
General or Quarter Sessions, sometimes as justices 
holding Quarter Sessions, but never as '< justices " 
alone. On the other hand, when it was intended 
to confer jurisdiction upon justices sitting not in 
Quarter Sessions, or out of sessions, as it was 
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sometimes called, the term used invariably was 
*' before justices." The number of such statutes 
is very great. The Sunday Act is one of the 
earliest. The term " before justices " is used there. 
The latest is the Act we had before as this 
Sittings, which provides that Rabbit Board assess- 
ment may be recovered by proceedings " before two 
justices," or in any Court of competent juris- 
diction. I find, also, that when the Legislature 
had occasion to mention both jurisdictions, they 
have used both expressions. For instance — I don't 
know how many other instances there may be- 
there was a statute passed in 1854 — 18 Vic, No. 
9 — one of the Acts repealed by The Justices Act^ 
which amended the law respecting recognisances 
of the peace for good behaviour. I find in s. 2 of 
that Act that the Legislature used these words : 
" Where any recognisance to keep the peace or to 
be of good behaviour is entered into by any person 
as principal or surety before the Court of General 
or Quarter Sessions of the Peace, or before any 
Justice or Justices of the Peace." Anything done 
in either of these jurisdictions — that is, in Quarter 
Sessions or in Petty Sessions — ^was necessarily 
done before justices ; but the Legislature uses the 
two expressions — ** before General or Quarter 
Sessions," and "before justices" — evidently indi- 
cating that the two things were regarded as different. 
So, in The CHminal Practice Aa, which contains a 
provisioh empowering courts to commit summarily 
for perjury committed in the face of them, different 
expressions are used to signify those different 
things. In s. 28 it is provided that it shall be 
lawful for the judges of the Supreme Court in any 
jurisdiction, or for any of Her Majesty's justices 
or commissioners of assize, or for any justices 
of the peace .... holding any General or 

Quarter Sessions of the peace or for any 

justices of the peace in Special or Petty Sessions, 
to exercise that power ; showing that the term 
justices was not understood to cover both Quarter 
Sessions and Petty Sessions. If it had been, it 
would have been very simple to have merely used 
the words " or for any justices." It seems to me 
clear that the term '* before jusiioes " is a term 
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ased from time immemorial to express the idea of 
justices sitting in the exercise of their common 
law jurisdiction in Petty Sessions. I have 
already pointed out . that Courts of Quarter 
Sessions were courts of record. It appears, 
therefore, that when the L^islature spoke of 
justices sitting as a court of record, it always 
described them by the proper name of the court 
of record ; and when speaking of them sitting not 
as a court of record, it described them as 
justices. In this colony, there are now no Courts 
of Quarter Sessions, the Act by which they were 
established having been repealed and not re- 
enacted, but at the ti.ne when these Acts were 
first passed, there were Courts of Quarter Sessions, 
which still exist in New South Wales. The 
distinction between justices sitting as a court of 
record and justices sitting in Petty Sessions 
exercising jurisdiction not as a court of record 
having always been observed by the Legis- 
lature, and the expression *' before justices *' 
having always been used to signify the latter, I 
think it follows that, when the Legislature used 
the words " before justices," pnnid facie they 
meant before justices sitting in the exercise of 
their common law jurisdiction in Petty Sessions, 
and not as a court of record. The Small Debts 
Court, however, like the Court of Quarter Sessions, 
is a Court of Record. That would be sufficient to 
dispose of this case, unless there is something in 
the context to indicate that the Legislature used 
the words in s. 226 in a larger sense. It is not 
sug^gested that there is any such context in the 
Act. 

There is, however, another manner in which the 
subject may be approached, which leads to the same 
conclusion. Supposing that the words are prima 
facie large enough, under the ordinary rules of 
construction, to cover the case of justices exercising 
a statutory jurisdiction as judges of a Court of 
Record, still we must look at the context to see 
if in this instance the Legislature intended to use 
them in that larger sense. The title of Th£ 
Jii»tice^s Act is " An Act to Consolidate and Amend 
the Laws relating to Justices of the Peace, and their 
I 



Powers and Authorities." When the Act was 
passed, the law relating to justices was scattered 
through a good many statutes. One of the most 
important statutes relating to their powers and 
authorities was The Small Debts Court Act, which 
constituted Courts of Petty Sessions courts of 
record for the purposes of the Act. That 
Act contained elaborate provisions as to the 
manner in which the jurisdiction was to be 
exercised, quite different from those in Tlie 
Justices Act. It provided (s. 84) for an appeal 
to the District Court in cases of over £10, and a 
general provision that proceedings should not be 
removed into this Court, and that the orders 
of the Court should be final and conclusive 
(s. 82). If Tlie Justices Act was intended to 
deal with proceedings in Small Debts Courts, 
the first thing that strike^ one is that, when the 
Legislature undertook to consolidate the laws 
relating to justices of the peace, they should have 
left entirely undealt with a most important part 
of their jurisdiction. Tfi£ Small Debts Court Act 
was not repealed, and the mode of proceedings 
provided by it remained unaltered. Still they 
might have intended that this appeal should apply 
to that jurisdiction. Four modes of appeal are 
provided by the Act. Three of them are old. 
One of them — the one now in question — is new. 
With respect to the three old modes of appeal, it 
will be observed that in each instance the Legis- 
lature defined the mode of instituting the appeal, the 
powers of the court of appeal, and the manner in 
which effect is to be given to the decision of the 
court of appeal, and, in each instance those 
provisions are exactly applicable to the form of 
proceedings in the tribunal from which the appeal 
is brought. But the only provision for enforcing 
the decision of the court of appeal, if there is an 
appeal from the Small Debts Court, is contained in 
s. 284, which provides : '^ After the decision of 
the Supreme Court in relation to any case stated 
under this Act, the justices in relation to whose 
decision the case has been stated, or any other 
justices exercising the same jurisdiction, shall 
Gbeen & MuRBSLLs V, Adblaids S'S. Co., Ltd. 
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have the same authority to enforce any oonviction 
or order, which has been affirmed, amended, or 
made by the Supreme Court, as the justices who 
originally decided the case would have had to 
enforce their decision if the same had not been 
appealed against, and no action or proceeding 
whatsoever shall be commenced or had against 
the justices for enforcing such conviction or order 
by reason of any defect in the same respectively.'* 
Now, on that it is to be remarked that the 
decision of the justices in the Small Debts Court 
is not a conviction, nor is it properly described as 
an order. It is expressly declared to be a judg- 
ment operating as an estoppel, which never was 
the effect of a conviction before justices in Petty 
Sessions. Moreover, the person who enforces 
the judgment of the Small Debts Court are not 
the justices at all, but the officers of the Court. 
It is a court of record, and the judgment is 
executed in the ordinary way in which decisions 
of a court of record are executed — that is, on 
application to the Registrar or an officer of the 
Court. So that the words used, if they deal with 
this particular instance, are by no means apt for 
the purpose. Yet it is manifest, on looking at the 
provisions of the statute, that the Legislature 
thought it was dealing with the whole four modes 
of appeal, and making ample provision for giving 
effect to the decisions of the Court in each case. 
But there is a further difficulty. By The Snuill 
Debts Court Act, it is provided by s. 82 that all 
orders made by Courts of Petty Sessions shall be 
final and conclusive. It is then provided by s. 
84 that, in a case in which the sum sued for 
amounts to £10, either party may appeal to the 
District Court on certain conditions ; and special 
provisions are made for the enforcement of the judg- 
ment of the District Court, which are quite 
different from those as to appeals from justices 
under The Justuea Act. It seems to me, therefore, 
that even if prima facie the words " before 
justices '* might cover the case of justices consti- 
tuting a court of record under The Smill Debts 
CouH Act, the context shows that they were not 
Grgen & MuRRBLi,s r. Adblaidb S.S. Co., Ltd. 



intended to be used in that wide sense. The 
effect of so construing them would be to repeal by 
implication the provision that there is to be no 
appeal in cases under £10, which, like the rest of 
the Act, is not expressly repealed. For these 
reasons, I have come to the conclusion that the 
words ** before justices" in s. 226 do not extend 
to the case of justices exercising their jurisdiction 
in Petty Sessions as a Small Debts Court. They 
apply only to justices in the exercise of their 
jurisdiction in Petty Sessions, as the term is 
understood under the general law as to the 
functions of justices. I think, therefore, that this 
appeal should be allowed. 

Cooper J. : I am of the same opinion. 

Real J. : I have come to the same conclusion, 
chiefly for the last reason mentioned by the Chief 
Justice, and I think it important that the ground 
should be limited to that only. Prima Jade, I 
think it is the duty of the Court to construe an 
Act according to its words, and if those words, 
taken by themselves and of themselves, show no 
ambiguity, I think prima facie the Act must be 
taken to mean what it says. In proceedings 
before justices, it matters not, to my mind, 
whether it is in a court of record or out of a 
court of record. I did, at one lime, think that 
some intention to limit these words might be 
indicated by the use of the word " proceedings " 
in s. 42, but these words giving a general pro- 
ceeding show that they are only intended to 
apply to cases not specially provided. Therefore 
these words, in this sense, limit the operation of 
s. 226. Acts of Parliament, of course, at one 
time were not as they are now. They were 
merely practically short notes. In those days 
very much was left to the judges to ascertain 
what was the law, what was the limit intended to 
be provided, and what was the intention of the 
Legislature in making that provision. Now Acts 
of Parliament dealing with a particular subject 
are full, and make attempts, at all events, t^ 
provide for every possible contingency. Under 
these circumstances, the principle on which the 
courts act is laid down in the judgment of Cox v. 
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Hakes (15 App. Cas. 506), in which the judges 
found that it was not the intidntion of the 
Legislature to alter the rights of the subject 
under Ihe Haberui Corpiut Act, by the general 
provision that every order of a judge of the 
Supreme Court should be subject to appeal. The 
reasons given by the judges are various. One 
reason given was that the rights would be 
materially altered, and there appeared to be no 
reason why they should be so altered, and that the 
Legislature had, by their further Acts, indicated 
that they still looked upon the law as the sameras 
it was before The Judicature Act was passed. 
Another reason given was that there was ho 
possibility of giving any effect to the judgment of 
the court of appeal when a decision had been 
given. It has been pointed out by the Chief 
Justice that there is no special provision here in 
this case for giving effect to the decision of the 
Court. The provisions seem to be more applicable 
to the case of an order for a simple offence — a 
breach of duty — but I don't see, myself, any 
difficulty in that matter, because I think the 
section could be so read that, if the appeal were 
held to lie, the judgment of the Court would have 
to be enforced. 

Now,Oourts of Petty Sessions were established in 
these colonies by the statute 8 and 4, William IV., 
No. 8. I have not gone back beyond that statute. 
Certain earlier statutes established Courts, of 
General and Quarter Sessions. Whether these 
Courts of General and Quarter Sessions were 
established courts of record by the earlier 
colonial Acts, I do not know. I simply have 
not looked at them. Probably that would 
be so; and if not, probably they would be 
considered courts of record. But a court of 
record in these colonies is the creation of statute 
only. It is established by that Act, and it is 
really the same as the Small Debts Court, the only 
difference being that it is expressly provided by 
8. 8 of The Small Debts Court Act of 1867 that a 
Court of Petty Sessions exercising their jurisdiction 
shall be a court of record, but it does not cease 
to be a Court of Petty Sessions. It is defined by 



the Act and also by statute to be a court held 
before two justices exercising the jurisdiction 
which they are authorised to exercise under that 
Act. These Courts of Petty Sessions, especially 
before The Sm^ll Debts Act of 1867, were 
appointed to deal solely with criminal matters. 
They are the ordinary courts before justices. 
And then we come to The Small Debts Court 
Act of 1867, and we find an appeal provided 
in^ cases of over iSlO, and it also provides that, 
m'such cases, the rules of evidence in the 
SuprcBAe^Gourt 'shall be binding, but not in 
cases under £10, which, it says, shall be decided 
according to the principles of equity and good 
conscience. Section 29 says : " The rules of 
evidence observed in the Supreme Court shall be 
applicable to and observed in the trial of all 
questions of fact in the Small Debts Court, 
except in cases under ten pounds, which shall be 
heard and determined according to equity and 
good conscience." 

Following that there is an appeal under s. 84. 
That, as pointed out by the Chief Justice, makes 
the judgment of the Court final and conclusive 
for all intents and purposes. In other matters 
their decision was not final or conclusrve. The 
discharge from an offence was not final, and is 
only made so by the special provision^ requiring 
the certificate of the justices, which may be only 
intended to draw the distinction beJiWeen such 
decisions and matters in the Small Debts Court. 
S. 84 provides that, in all cases above £10, there 
should be an appeal. Now, TJie Justices Act, 1886, 
makes provision expressly for all the jurisdictions 
to be exercised by justices. S. 18 says : ** Justices 
of the peace shall have and may exercise within 
and for their jurisdiction the several powers and 
authorities conferred upon them by this Act or 
any other Act, or by a general commission of the 
peace.** So far, therefore, it would seem that a 
decision before justices would exclude every 
matter. If the whole of this section applied to 
Small' Debts Courts, it would appear that the 
Legislature intended to give an appeal in every 
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matter, even if the matter be only £10, or be less 
than JSIO. But the object, no doubt, of the 
summary jurisdiction, of limiting the appeal, the 
object of giving to the justices the powers 
and authorities in dealing with matters under £10, 
which they would not have if they were governed 
by the same rules as the Supreme Court has to be 
governed by — that object was, no doubt, to enable 
persons whose dispute was only one of a mere 
debt to have their rights determined without 
delay. That object would be defeated if this 
section was to get the interpretation contended 
for by the respondents to this appeal. The effect 
would be that small matters, even of 5s. or £1, 
would be postponed for a long period of time, and, 
in fact, this limit provided would be a useless one. 
I think that if we find anything in the Act which 
shows that the words may possibly not be used in 
that sense, we ought to give that interpretation to 
them. And again, looking at the later Act of 
1892, we find that the right of appeal is again 
limited to cases above the value of £10. That is 
an Act passed long after Tlie Justices Act, showing, 
to my mind, that the Legislature still contemplated 
that matters of dispute as to property, not in 
questions of character or questions of imprison- 
ment, but in which there is only a small amount 
in dispute, should be left to the discretion of the 
justices. S. 8 says: " Notwithstanding anything 
contained in the forty-fourth section of The Small 
Debts Court Act of 1867 ^ any party who is dissatisfied 
with the decision of the court in proceedings in 
interpleader in which the amount claimed or the 
value of the goods claimed exceeds ten pounds, 
shall be entitled to appeal to a District Court in 
the manner prescribed by the thirty-fourth section 
of the said Act, as if he were a plaintiff or 
defendant, or to apply for a new trial." That 
also shows that the Legislature looked upon 
the limitation of the right of appeal to cases over 
£10 under Tlie Small Debts Court Act as still 
existing. On those grounds I think that, in 
reference to this particular matter — that is to say, 
with reference to the Small Debts Court — s. 226 
Obekn & MuBBELiiS r. Adelaide S.S. Co., Ltd. 



was not intended to apply. Therefore I agree 
with my brother justices that the appeal should be 
allowed. 

Griffith C.J. : The form of the order will be 
that the appeal be allowed, and the order of 20th 
August discharged with costs.^^^ /t ^ jf^j^^rtr: 

Solicitors for appellants ; ^vmack^ Fal-, d^ /iuftftn . 

Solicitors for respondents : Morris d Fletcher. 



NOVEMBER SITTIN(JS OF THE YUX, COURT. 
Cooper, Real and Power J J. 

quarrell's appeal. 
10th, 11th, 12th November, 1897. 
Crown Latids Act of 1884 {48 TiV., No, ^^), 
8s. 26 f 48 f 49 — ^^ Agent, trustee or servant'' 
appUjintf U) select land — Onus of jiroof of 
disability of applicant — Absence of etidt^ice 
of disability. 

The onus of proving that an applicant for land under The 
Crown Lands Act of 1SS4, is '* an agent, servant or 
trustee of or for any other persons," within the meaning 
of s. 48 lies on the person impeaching the application. 

Where an applicant for land has stated on oath that he 
is not such an agent, servant or trustee, the Com- 
missioner, the Land Board or the Supreme C!ourt 
cannot, in the absence of evidence negativing his 
statement, refuse his application on the sole ground of 
their disbelief of that statement. 

Appeal from a decision of Griffith C.J., on 
appeal from the Land Board, refusing the applica- 
tion of Albert Quarrell, for a grazing farm under 
s. 49 of The Crown Latids Act of 1884. 

All the facts appear fully in the judgment of the 
learned Chief Justice delivered on the 8th of 
October, 1897, as follows : — 

Griffith C.J. : The appellant's father was for 
some years occupier of three family selections of 
20,000 acres each on the Ward River, which were 
held nominally by himself and two of his daughters, 
having been taken up in 1890 or 1891, and sold in 
1896. They were all worked as one property. 
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Applicant's father sold them by one contract for 
£9000, and has treated the proceeds as his own 
because, as he says, he had *'put nearly that 
amount into them/* I cannot doubt that he 
always regarded them as his own property. 
Having sold these selections, he was looking out 
for an investment for the proceeds, which formed 
substantially the whole of his estate. His family 
consisted of three daughters and three sons, of 
whom appellant is the second, and all of whom 
had been brought up to bush life. Towards the 
end of last year appellant, by arrangement with 
his father, went overland from Charleville to 
Hughenden, and they went together to see the 
land now in question. The father took with him 
seven applications signed in blank by his three 
daughters, his two other sons, his own father— an 
old gentleman of over 70, who lives in Victoria — 
and one Henry Todd, a friend. These were filled 
up in Hughenden by a Mr. Mulligan, under 
appellant's father's direction. The appellant is 
now only 20 years of age. On 3rd March appellant 
lodged the application now in question. He paid 
the deposit by his father's cheques. His father at 
the same time lodged four other applications for 
the same grazing farm in the names of his three 
daughters and his father. He also lodged four 
applications for an adjoining farm, also of 20,000 
acres, in the name of himself, his two other sons, 
and Todd. The deposits on the whole nine 
applications were paid by the father's cheques. 
At the ballot appellant was successful, and his 
application was approved by the Commissioner, but 
the Land Board, after hearing evidence, reversed 
the Commissioner's decision, on the ground that 
the appellant was, in respect of the land applied 
for, or some interest in it, an agent, servant, or 
trustee for some other person. The question for 
determination on this appeal is whether they were 
right. The matter must be determined upon the 
facts as they existed when the appellant's applica- 
tion was lodged, and not upon any subsequent 
change of mind on the part of the parties. I 
attach no weight to the mere circumstance that the 
deposit upon the application was made by 




appellant's father. That fact, standing alone, 
would naturally suggest an advancement to his 
son. It has been suggested that the same view 
should be taken of the seven other deposits made 
by appellant's father, in addition to that on his /ty^*^ 
own application— that is to say, that he was ^/^M^ 
willing to advance these sums to the seven appli- /g' 
cants with the intention of making an advancement 
to any of his children who might happen to be 
scccessf ul at the ballot, and of treating the deposits 
made for the two other applicants as loans if 
they were successful. The notion of making an 
advance to such one or two of his children as 
might be successful is not inconceivable, and, if 
they had been the only applicants, or the only 
other applicant had been himself, might have 
some degree of probability. But it does not seem 
to me to be consistent with the existence of the 
other competitor in each case who was introduced 
by appellant's father. The appellant said, in 
cross-examination, that when he heard that his 
three sisters and his grandfather were competing 
against him he does not think he said anything, 
and added, '^ I never took any interest in it. I 
had a worse chance of getting it." Having regard 
to all the circumstances of the case and to the 
manner in which the appellant and his father gave 
their evidence, I have come to the conclusion that 
they regarded the five applications lodged for the 
grazing farm now in question (as the father did 
the four applications for the adjoining farm) as 
standing on precisely the same footing, and that 
it was to them a matter of indifference which of 
the five applications was successful as against the 
other applicants, who were twelve in number. I 
think the intention of both was that, if either 
appellant or any of his sisters or his grandfather 
should be, successful at the ballot, the farm would 
be treated as a '* family selection," as had been 
done in the case of the Ward selections. With 
respect to all the applications, except that made by 
the appellant himself, I think the evidence leads 
irresistibly to the conclusion that the nominal 
applicants were merely instruments in the hands 

Quarbsll's Appeal. 
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of appellant's father — ^his agents in making the 
applications — and intended in the event of success 
to be trustees for him and such of his family as he 
might think fit to admit to share in the benefit. 
The only distinction in the case of the appellant 
is that he was personally present. But I am quite 
unable to entertain any reasonable doubt (giving 
to those words the meaning which I am accustomed 
to tell juries to attribute to them) that the appellant, 
against whom his sisters and grandfather were 
competing as his father's agents, was also, an 
agent, for the same purpose, and with a precisely 
similar intention as to the use to be made of the 
land in the event of his success. It is said that 
such an agency or trusteeship is regarded by the 
public at Hughenden and elsewhere as perfectly 
legitimate. But I have to administer the law as I 
find it, and in my opinion such an agency or 
trusteeship as I find to be established upon the 
evidence is within the prohibition of s. 48 of Tlie 
Crown Lan<h Act of 1884. The decision of the 
Land Board must therefore stand. 

The applicant appealed. 

Lillet/ for appellant. The ground of the appeal 
is that there was no evidence to support the 
finding of the learned Chief Justice. The learned 
judge, following the view taken by the Land 
Board, simply disbelieved the allegations of the 
applicant as to his horut Jides, The onus of proof 
of mala fides lies on the person alleging it, and 
here the Crown made no attempt to disprove by 
evidence the appellant's statement. He cited: 
Story on Agency, 9th Ed. 2, Re Binjd (8 N.S.W. 
W.N. 34), Land Board of Otago v. HUpjins (8 N.Z. 
L.R. 66), Sherras v. De Rutzen (1896, 1 Q.B. 918), 
Cannaway pp. 26, 161, Ue Wahh (8 N.S.W. W.N. 
39), and Queensland Inrestment and Laiul Mort- 
gatje Co. Ltd. v. (rrimley (4 Q.L.J. 224). 

WiUon : The appellant is persistent in the 
statement of his bona tides, but does not seem able 
to convince others of the truth of his assertions. 
The Land Board disbelieved him and so did the 
Chief Justice. 

Real J. : That is all very true, but the burden 

Quabbbll's Appeal. 



of proof of his hona fides is not on him, and I can 
find no evidence before the Chief Justice to show 
that he was an agent. 

Wilson : The presumption of hnwi fides is not a 
matter of law in these cases {Watson v. QuinN, 2 
N.-S-W. Land Appeals, 249) ; and there was, more- 
over, evidence to support the finding of the Chief 
Justice. Nor do the respondents admit that the 
onus of proof of the appellant's disability is on 
them He must show himself a person not 
disentitled to select under the provisions of the 
Act. He cited also Be Taylor (14 N.S.W. L.R. (L.) 
285), Be Bellhaven and StenUm Peerage (1 A.C. 
278), May v. Gitodall (unreported, Queensland 
Digest, col. 162), R. v. Orton (Steph. Ev. 4th Ed. 
183), Phillips V. Eaner (1 Esp. 355), Powell on 
Evidence, 6th Ed. 852, Be Farrayher (3 N.S.W. 
L.A. 59). 

C.A.V. 

12th November, 1S97. 

The judgment of the Court was delivered by 

Cooper J. : This is an appeal from the judg- 
ment of the learned Chief Justice, sitting withonfc 
assessors, as the Court of Appeal from a decision 
of the Land Board, under s. 21 of The Outr 
lAinds Act of 1884. Ths appellant was an appli- 
cant under s. 49 for a grazing farm of 20,000 
acres in the Hughenden District. There being 
several other applicants for the same farm« a 
ballot became necessary, and the appellant was 
successful. His application was approved by the 
Commissioner, but the Land Board reversed hi^ 
decision. The applicant appealed to the Supreme 
Court, which, after a rehearing, upheld the 
decision of the Board, on the ground that the 
applicant was, in respect of the land applied for, 
agent or trustee for his father within the meaning 
of 8. 48 of the Act. 

That section enacts that '* No person . ' . . 
who is, in respect of the land applied for . . . 
an agent, trustee or servant of or for any other 
person shall be competent to apply for any land 
under the provisions of this part of the Act." 

The first and most important question which 
arises upon the construction of this section is, 



189S. 



THE QUEENSLAND LAW JOURNAL. 



123 



Upon whom lies the burden of proving that a 
wonld-be selector is not the agent or trustee for 
any other person ? 

The general rule is that no person can be 
required to prove a negative ; in other words, that 
the person who affirms a proposition is the one 
who is called upon to support it with proof. Is 
there anything in the Act which suspends or 
abrogates this rule in the case of a selector under 
s. 48 ? In his application paper the selector is 
required to state that he is not the agent for any 
other person, and the Commissioner may, in con- 
sidering the question of granting or refusing the 
application, require the applicant to verify his 
statement on oath (s. 26). But I am unable to 
discover any provision in the Act which would 
justify the Commissioner, the Board, or the Court 
of Appeal in refusing the application on the sole 
ground that they disbelieved the statement of the 
applicant on this point. I am of the opinion that, 
such a tribunal cannot legally find that a would-be 
selector is agent for another person except upon 
endence, either direct or inferential, of such fact. 
It necessarily follows that if such tribunal arrives 
at such a conclusion in the absence of such 
evidence, the decision raises a question of law upon 
which an appeal lies to this Court under s. 21. 

The question for our decision then, is, is there 
any evidence, in the depositions before us, that 
the applicant was acting as agent or trustee for his 
father in making his application of the 8rd March ? 
A careful examination of the depositions shows 
ahundant evidence that he was not acting as such 
agent, and I have looked in vain for any piece of 
evidence which is necessarily inconsistent with the 
plaintifiTs statement that he was not agent or 
trustee for any person. 

It by no means follows, because evidence is 
consistent with the hypothesis of guilt, that it 
proves guilt. 

It is said that the evidence given by Quarrell's 
father proves him (the father) to have evaded the 
provisions of the Act in the case of the selections on 
the Ward in 1890 or 1891. Even if that were so, I 
cannot see how that is a circumstance from 



which we ought necessarily to infer the son*s guilt 
in 1897. 

Let us suppose Quarrell (the father) to be 
seeking a declaration of trust against the applicant 
in respect of this selection, and let us leave out of 
consideration, for thei purpose of argument, the 
question of illegality altogether. Can it be said 
that there is any evidence which would charge the 
son as trustee for his father, or that if such a 
finding were recorded by a competent tribunal, it 
could not be set aside as being unsupported by the 
fact ? The answers to these questions seem to us 
all to be free from doubt, and we think they 
dispose of the whole difficulty. 

The appeal will therefore be allowed, and the of der 
appealed from reversed and the commissioner's 
decision restored. There will be no order as to 
costs. 

Solicitor for appellant : T. O, Coiclishair. 

Solicitor for respondents : J. Hotvard (ri7/. Crown 
Solicitor. 



X0VE3IBER SITTINGS OF THE FULL COURT. 
Griffith C.J., Real and Power J J. 

DEEP CREEK GOLD DREDOINO COY. f. GYMPIE /^Z /^/^ 
CRUSHING COY. , 

12th November, 1897. ^^^-^^A.f}^ 
Appeal — Security for costs of append— Court jK 

to which application for securitij for costs of L^ y^ 
appeal should he made — Supreuie Court Act^\^ ^ /, 
1S92 (55 Vic., No. 37 j. ^f 

When an appeal from the decision of a Judge of the . 

Suprame Court has been duly instituted, an order for 
security for costs of the appeal cannot be made by the 
judge whose decision is appealed from. 
Semble, when the terms of an order for security for costs 
have by a change of circumstances in the course of 
the action become unsuitable, the Court has power to 
vary the order, although no liberty to apply has been I 

reserved. 

Deep Creek Gold Dredging Co. r. Gympie 
Grushino Co. 
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Appeal by plain tiflfs in an action by the Deep Creek 
Gold Dredging Co. against the Gympie Crushing 
Co., from a decision of Cooper J. in Chambers, 
ordering the plaintiffs to give security for £125 for 
the costs of an appeal from his judgment on the 
trial of the action, whereby he directed judgment 
of nonsuit to be entered. 

In this action the plaintiffs sought to recover 
damages for trespass and an injunction, and 
on the trial of the action before Cooper J., 
judgment of nonsuit was directed to be entered. 
The plaintiffs instituted an appeal from that 
decision, and the defendants applied to Cooper J. 
in Chambers for an order directing security to be 
given for the costs of the appeal, when it was 
ordered that the appellants should give security for 
£125 within seven days, and that in default pro- 
cedings on the appeal should be stayed. The appel- 
lants failed to find the security within the prescribed 
time, and allowed the time for appealing from this 
.order to elapse. Subsequently, however, they 
obtained leave to appeal, notwithstanding their 
being out of time, and the appeal now came on 
for hearing. 

Prior to the trial of the action, the defendants 
had obtained under s. 68 of The Companies Act, 
1863 J an order directing the plaintiffs to give 
security to the extent of £250 for the costs of the 
action, which had been done. 

LilUy for the appellants. In the first place the 
order appealed from was not within the jurisdic- 
tion of the learned judge. He was, by 
The Supreme Court Act of 1892 j excluded from 
taking part in the appeal, and, ei-go, from 
making any order which would affect the appeal, 
as the order complained of certainly does. Apart 
from the Act of 1892, the proper court for an 
application for security for the costs of an appeal 
is the court of appeal itself {Skinner v. Cnhb, 1 
Q.L.B., Pt. III. 59), and there is no instance to be 
found of such an order having been made by the 
judge of first instance. Apart, however, from the 
^ant of jurisdiction, the order was wrong in point 

Deep Cbbek Gold Dbedoino Co. r. Gybcpie 
Crushing Co. 



of law. Security for the costs of such an appeal 
as this will only be ordered under the most 
exceptional cirtumstances. [ Vnion Bank of Aus- 
traluty Ltd. v. Haine (6 Q.L.J. 68), Heekscher v. 
Crosley (1891, 1 Q.B. 224), Walklin v. Johm (7 
T.L.R. 181), Uourke v. White Moss Colliery Co, (1 
C.P.D. 556)]. The appellants further submit that 
whatever power the learned judge had under s. 68 
of The Compa7ii€s Act to direct security to be given, 
that power was exercised before the trial, and that, 
as no liberty to apply was reserved, the judge was 
functus officio as regards that power. \_Moiint 
Delegate Co, v. Tengue, 16 V.L.R. 772 ; Mackie v. 
Clough, 17 V.L.R. 201]. 

Feez and Macdonnell for the respondents. Tii€ 
Supreme Court Act of 1892 only debars a judge 
from sitting as a member of the Court of Appeal 
to determine the validity of his own judgments. 
The Act does not either expressly or impliedly 
prevent a judge from hearing merely interlocutory 
motions, such as the present, after judgment by 
him and the institution of an appeal therefrom, 
which indeed are matters that his previous 
knowledge of the action should render him 
peculiarly fitted to deal with. Moreover, ihe 
present order, though in form staying the appeal, 
is in substance only a variation, (required by the 
changed circumstances of the case), of the original 
order for costs made by the judge prior to the trial, 
and it cannot be maintained that such a variation is 
beyond the jurisdiction of the judge. They cited 
Bentsen v. Taylor, Sons and Co. (1892 2 Q.B. 193), 
Gunn V. Land Mortgage Bank of Victoria (12 
A.L.T. 93), FHtz v. Hobson (14 Ch.D. 542), Im- 
perial Bank of China, India, and Japan v. Bank 
of Hindustan, China, and Japan (L.R. 1 Ch. 487), 
Loudon, Chvtham, and Dover Railway Co. v. South- 
Eastern Railway Co (40 Ch. D. 100), Davis v, 
Galmoye (39 Ch. D. 822). 

Griffith C.J.: This it, an appeal from an order 
made by Cooper J. directing the plaintiffs to give 
security for the costs of an appeal pending before 
the Full Court against the judgment of nonsuit pro- 
nounced by the learned judge at the last Brisbane 
Sittings. It is objected first of all that the jud^ 
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conld not make the order, having regard to the 
provisions of The Supreme Court Act of 1892, The 
effect of that Act is that a judge whose decision is 
appealed from can take no part in the hearing of the 
appeal. Under the rules now in force (0. LVII. 
of 8th May, 1894), the mode of instituting appeals 
is prescribed. Certain notices must be given, and 
when the J have been given, Bule 5 provides that 
the appeal shall be deemed to be duly instituted. 
I think that the result is that when an appeal is 
instituted there is a proceeding pending in the 
Supreme Court* from dealing with which the 
judge of first instance is excluded. Now, the 
conduct of an appeal, the stopping of an appeal 
altogether on the ground that it is frivolous, if 
that can be done — I do not know whether it can 
or not — or requiring the appellants to give secuiity 
for costs, are certainly proceedings relating to the 
conduct of an appeal. The judge of first instance 
is excluded by the Act of 1892 from taking part in 
the decision of the appeal itself. He is, I think, 
also precluded from making any order which would 
have the effect of preventing the appeal going on, 
or controlling the appellant in its conduct. That is 
sufficient ground for holding that this order ought 
not to have been made. I think that any appli- 
cation to be made for the purpose of staying the 
appeal on any ground must be made to the Court 
of Appeal — that is, to the members of the court 
who are competent to hear the appeal. It is, 
therefore, unnecesary to consider the other points 
that have been raised, but I will briefly refer to 
them. This order is, in form, an order ordering 
security to be given, and staying the appeal until 
that security is given. It has been attempted to 
support it on the ground that although in form it 
is an order staying the appeal, which, for the 
reasons already given, could not be made by the 
learned judge of first instance, it is in substance 
only an order varying the terms of the original 
order for security for costs. Now, considering it 
from that point of view, it is clear that subject 
to the rule already stated, if the original order for 
security had reserved liberty to apply for further 
security, the same judge or another judge might 



make a further order. And I think it is perfectly 
clear that, even without formal reservation of 
liberty to apply, if there were a change of circum- 
stances in the course of an action which made the 
original order unsuitable to the altered circum- 
stances, there would be power to make a further 
order. That was, in effect, decided by this 
Court in the case of Woods v. tlie Sheriff of 
QueensUmd (6 Q.L.J. 163). But I do not 
think that when an order for security for the costs 
of an action has been made, the mere fact of 
bringing an appeal from the decision of the judge 
of first instance is an alteration in the circum- 
stances within the meaning of that rule. But 
that conclusion, of course, in no way affects the 
power of the Court of Appeal to order security for 
the costs of appeal in a proper case. It has been 
already decided by this Court that such an order 
will not be made unless under very exceptional 
circumstances. The result is that the appeal 
should be allowed, and the order to stay set^ 
aside, with costs. There will be no order as to 
the costs before the learned judge. 

Chubb and Beal JJ. concurred. 

Apjyeal allowed. 

Solicitors for appellants : Tozer d Tozer. 

Solicitors for respondents: Cluimbersy Bruce d 
McXab, agents for F. I. Power^ Gympie. 



Griffith C.J. 29th October and 

12th November, 1897. 

lie GRAZIERS BUTCHERING CO., Kx parte PARBURY, 
LAMB AND CO. 

Insolveyicii Act of 1874 (38 TiV., Xo, 5), ««. 
202 y 92 — Impeaching resolution of creditors — 
Poiver of majority of creditors to vote remuiier- 
ation to committee of inspection - Invalid 
resolution. 

lie Graziers* Butchering Co., Ejc parte 
Parbury, Lamb & Co, 
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The Ifuolveney Act of 1874 makes no provision for the 
remaneration of a committee of inspection, and a 
resolution by a majority of creditors in an estate to give 
the remuneration out of the estate to such committee 
may be successfully impeached by any non-assenting 
creditor. 

Afc a meeting of creditors under s. 202, a resolution was 
passed allowing the trustee remuneration at the rate of 
five per cent, on all amounts collected. At the time of 
the passing of the resolution it was represented to the 
meeting, with the concurrence of the trustee, that two 
per cent, of the five per cent, allowance would be paid 
by him to the committee of inspection. The resolution 
registered contained no reference to this promise or 
undertaking. On a motion by a dissenting creditor to 
set aside the resolution as invalid : 

Held, that the Court was not precluded by the form of the 
resolution from inquiring as to its real intent, and 
that as such inquiry revealed an intention to apply the 
assets of the estate in a manner not authorised by law* 
the applicant was entitled to a declaration that the 
resolution was invalid. 

Motion by Parbury, Lamb & Co., creditors in 
the estate of the Graziers Butchering Co., liqui- 
dating debtors, to set aside as invalid a resolution 
• allowing the trustee a remuneration of 5 per cent, 
on his collections. 

All the facts and the arguments of counsel 
appear in the judgment of the learned judge. 

Lilleyf for the applTcants. 

Feez, for the trustee. 

The following cases were cited by counsel : 
Be Wayvian (24 Q.B.D. 68), Ex parte Pooley 
(L.R. 6 Ch. 722), Jmes v. Badley (L.R. 8 Ch. 
862), Sprinqett v. Jenings (L.R. 10 Eq. 488). 

Gbiffith C.J. referred to Re Hope (9 Ch. D. 
888), ^\ate7s v. Earl of Sliaftesbunj (L.R. 2 Ch. 
281), Jones v. Badley (L.R. 8 Ch. 862). 

Griffith C.J. : I have had an opportunity of 
thinking over the matter since Friday, so that, 
after hearing the further arguments now addressed 
to me, I am prepared to give judgment. ' 

The resolution which has been impeached in 
this liquidation is, in form, a resolution that 
the remuneration of the trustee be five per 
cent, on all assets realised. In point of form 
that resolution is perfectly good. It is im- 
peached on two grounds. The first is that 

lie Graziers' Butchering Co., Ex parte 
Parbury, Lamb & Co. 



the resolution is not really the one that was formally 
passed by the meeting. The second is that, if it 
is in form the resolution passed by the meeting, 
there was a condition attached to it in the nature 
of a secret trust, which was invalid. 

With respect to the first point, a great deal of 
evidence has been given by affidavit, and appar- 
ently there is a considerable conflict of testimony, 
but, reading the whole of the evidence together, 1 
find that practically there is no conflict of 
testimony, or a conflict in form rather than in 
substance. Taking the evidence altogether, I have 
no doubt as to what really happened at the 
meeting. Mr. Down, representing the Queensland 
National Bank, Limited, had with him all the 
resolutions that were subsequently passed. They 
were written out in his own handwriting, with 
the exception of one — the third. The first reso- 
lution was for the liquidation. That was passed 
in the usual form. The next resolution which he 
had was that Mr. G. S. Hutton be appoints 
trustee at a remuneration of five per cent, on aU the 
assets realised. Before that resolution was formally 
moved, he informed the meeting that, if it were 
passed, Mr. Hutton did not intend to take tihe 
whole five per cent, for himself, but, in view of the 
magnitude of the estate, it was intended that two 
per cent, of the five per cent, should be applied to 
remunerating the committee of inspection. That 
was fully explained to the meeting. Objection 
was made to the resolution being put embodying 
that condition, or with that understanding, and 
that resolution was not then put to the meeting, 
or, if put, was treated as not put, and it was 
passed over for other business. It was not then pat 
to the meeting for the purpose of being voted 
upon. I do not know whether it was read from 
the chair or not, but it was not then voted upon. 
The resolution that Mr. Hutton be appointed 
trustee having been passed, a resolution was pro- 
posed that his remuneration be three per cent. It 
became apparent that that resolution would not 
be carried. Then a resolution was proposed, the 
only written document in the room embodying it 
being Mr. Down's original draft fixing the amount 
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of remnneration of the trustee at 5 per cent, on the 
assets realised. That document was handed to 
the chairman. Then some creditors wished to 
know whether Mr. Button was to get the whole five 
per cent. It was then distinctly stated that he 
was not. I do not know whether the trustee was 
there or not, but apparently what was said with 
regard to the two per cent, was said with his con- 
carrence. It was announced that if the resolution 
were put in that form he would only receive 
three per cent, himself, and that two per 
cent, would go to the committee of inspec- 
tion. There is a controversy as to whether 
that condition or understanding was part 
of the resolution put to the meeting, or 
whether it was merely a verbal understanding. 
Mr. Forrest, a member of the firm making this 
application, was under the impression that it was 
pat as part of the resolution. Other witnesses 
say that it was not. Some of the creditors asked, 
*' Is that upon the distinct understanding that two 
per cent, goes to the committee of inspection? '* 
and the answer was ^' Yes.** Then probably the 
chairman said, *' Those in favour of the resolution 
will signify," &c. As the only written document 
did not contain the words in question, I have no 
doabt that the latter version of the facts is the 
right one, and that the resolution as recorded 
is correct — that is, it is the formal reso- 
lution as put to the meeting. It is, however, 
not disputed that it was put to the meeting with 
a concurrent verbal statement made on behalf of 
the mover of the resolution and the trustee, who 
had been already elected, and understood to be 
binding upon the creditors voting for the resolution. 
In point of form, therefore, the resolution has been 
correctly registered. 

But it appears that, as a fact, it was passed in that 
form upon the contemporaneous understanding or 
promise on the part of the trustee that two per cent, 
of the five per cent, should be paid to the committee 
of inspection. Upon that view of the facts, the 
moving creditors object that the disposition of any 
part of the assets of the estate by way of remuner- 
ation to the committee of inspection is ultra 



vires, and therefore an illegal distribution of the 
assets. If an attempted disposition of the ^sets 
is illegal, I do not know that it matters why it is 
illegal. If it is contrary to law, it is contrary 
to law. The main question, therefore, in the case 
— and, I think, the only substantial one — is. Is it 
within the power of the creditors in an insolvency 
or liquidation to apply part of the assets of the 
estate in remuneration of the committee of 
inspection ? Now, the general rule to start with 
is that every creditor is entitled to share in the 
assets of the estate in proportion to the amount of 
his debt. That is his right. It is also a general 
rule that a man cannot be deprived of his property 
unless by his consent, or under the authority of 
some law. In the present case, it is proved 
that some of the creditors did not consent 
to any part of the assets which they might 
otherwise receive as dividends being appro- 
priated to that purpose. Is there, then, any 
law which authorises their property to be * 
taken from them without their consent for 
that purpose? Under TIis Insolvency Act large 
powers are vested in majorities of creditors, some- 
times majorities in value, sometimes majorities in 
number and three-fourths in value. The powers 
that statutory majorities of creditors can exercise 
are in derogation of the common law right of 
everyone to enjoy his own property unless it is 
taken from him by law. I think, therefore, that 
the burden rests on those who assert the power to 
dispose of a man's property against his will to 
prove that such a power exists. It is neces- 
sary, therefore, to look at the provisions of 
the Act relating to the appointment of 
committees of inspection. I think that 
the test whether this is within the powers 
given to creditors is whether it is given expressly 
or impliedly by the Act or Eules. But I do 
not think the words of the statute should be 
scrutinised too strictly. If it falls reasonably 
within the powers given to majorities, I think that 
is sufficient. 

Re Gbaziebs' Butghsbino Co., Ex parte 
Pakbuby, Lamb & Co. 
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The provisions with reference to liquidations are 
contained in s. 202. The creditors are to resolve, 
in the first instance, whether they desire that the 
affairs of the estate shall be wound up by liqui- 
dation and not in insolvency. If they do so, they 
are to proceed, either then or at a subsequent 
meeting held within a week, to elect a trustee. 
The resolution and the debtor's statement of affairs 
are to be taken to the Registrar, and if he is 
satisfied that the resolution was duly passed, he is 
to register it, and if he is satisfied that the trustee 
was elected, he is to give him a certificate of 
appointment. In other respects, the provisions of 
the Act relating to insolvency apply. The pro- 
visions with respect to the appointment of the 
trustee and committee of inspection are found in 
s. 92. The creditors may, by resolution — that is, 
ordinary resolution — appoint a trustee, or they 
may resolve to leave his appointment to the 
committee of inspection. Apparently, in liqui- 
dations the appointment of the trustee must be 
made by the creditors [s. 202 (1)]. Then they may, 
by resolution, appoint some other fit person or 
persons, not exceeding five in number, and being 
creditors or proxies of creditors, a committee of 
inspection for the purpose of superintending the 
administration by the trustee of the insolvent's 
property. They may give directions as to the 
manner in which the estate is to be administered, 
and the trustee must conform to those directions 
unless the Court otherwise orders. The trustee 
need not be a creditor, nor a delegate of a creditor. 
Committees of inspection must be creditors or 
persons authorised by creditors to act for them ; 
that is to say, authorised by individual creditors. 
In insolvency, the law as to the appointment of 
the trustee is expressed in these words : *' They may 
by resolution appoint some fit person resident in 
Queensland, whether a creditor or not, to fill the 
office of trustee of the property of the insolvent, 
at such remuneration as they may from time to 
time determine, if any.'* The provisions with 
respect to liquidation contain no special provision 

Re Qraziebs' Butchering Co., Ex parte 
Parbuby, Lamb & Co. 



on that subject, but the Rules apparently provide 
that the appointment of the trustee may be made 
by ordinary resolution, as in the case of insolvency. 
But it is expressly provided that the remuneration 
of the trustee must be fixed by special resolution, 
unless they leave it to the committee of inspection 
or a subsequent meeting of creditors (r. 212). 
Now, if there is power to remunerate a committee 
of inspection, it seems clear that it may be done 
by ordinary resolution, and may be done in 
insolvency as well as in liquidation. It would be 
a singular anomaly if, in the case of liquidation, 
while the remuneration of the trustee must be fixed 
by special resolution, the remuneration of the 
committee of inspection may be fixed by ordinary 
resolution. The remuneration of the trustee is 
contemplated in every case. The Act makes 
special provision for it. The remuneration of the 
committee of inspection is not specially provided 
for, and apparently it is an exceptional occurrence, 
if it can take place under any circumstances. On 
looking a little further into the matter, and 
inquiring what are the duties of committees of 
inspection, and what are their qualifications, it 
appears that they are to be persons who are 
interested in the estate. They must not he 
strangers, with the exception that the delegate of 
a creditor is eligible for election. He must be the 
delegate of an individual creditor, if not a creditor 
himself, and he is, therefore, to be considered as 
if he were a creditor. The result, then, is that 
the committee of inspection are not exactly in the 
same position as the trustee. When appointed, 
the trustee is trustee for the whole body of the 
creditors, and he is a person who ordinarily is 
paid. The committee of inspection, on the other 
hand, must not be strangers. They are either 
creditors or nominees of creditors standing in the 
place of creditors, and in the position of agents 
for themselves and their co-beneficiaries. That, 
I think, is pritfid facie a fiduciary position, and 
one would not expect to find a provision for 
remunerating a man performing fiduciary duties. 
When a man performs fiduciary duties, he cannot 
receive remuneration unless the law authorises 
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him to do so. The question, then, is, Has the 
statute authorised a majority of creditors to take 
the property of an individual dissenting creditor 
for the purpose of remunerating a person holding 
such a fiduciary position ? I can see no reason 
in the nature of things, and I know of no law, to 
prevent a person performing fiduciary duties in 
relation to other men who are sui juris, and can 
do what they like with their own, from receiving 
remuneration from them, provided they all 
agree ; but every individual creditor is entitled to 
say : " That is my share of the estate, and I 
object to anyone taking it from me." I have been 
unable to find in the statute any provision author- 
ising a majority of creditors to deprive the minority 
of any part of the estate for the purpose of 
remunerating the committee of inspection. Section 
97 (4) gives directions as to the manner in which 
the property is to be administered by the trustee. 
The property is to be administered for the benefit 
of the whole of the creditors. In the case of Re 
Hope (9 Ch. 398), to which I referred counsel, 
the roles upon which the Court has acted in setting 
aside resolutions for liquidation which are passed 
for some purpose other than the benefit of 
the creditors, were laid down by the learned judges 
in language which, as it stands, does not, perhaps, 
expressly cover the case now before me, although 
I think some assistance may be derived from it. 
I will refer again to that case. 

If, then, a majority of creditors cannot, against 
the will of the minority, appropriate any part of 
the estate to remunerating a committee of inspec- 
tion, it follows that any resolution attempting to 
do so is unauthorised. It is beyond their powers ; 
is ultra vires, as it is called. It is, therefore, 
an attempt to dispose of part of the assets 
in an unlawful manner, using the word unlaw- 
ful in the sense of not authorised by law. 
In the case of Re Hope, the rule was laid down 
that the Court would inquire into resolutions for 
the purpose of ascertaining whether they were 
really passed for the purpose of providing for the 
distribution of the estate among the creditors, or 
whether they were passed out of friendly feeling 



towards the debtor, or, in other words, for the 
benefit of the creditors, or of the debtor, or a section 
of the creditors ; and that if the Court came to the 
conclusion that the object of the resolution was 
not administration for the benefit of the creditors 
generally, but for the benefit of the debtor, it 
would vacate the resolution. Creditors might 
dispose of the estate, or part of it, for the 
benefit of, say, the insolvent, or his wife, or one 
or more of the creditors to the exclusion of the 
others, or for the benefit of a stranger altogether. 
In any such case, I apprehend that the Coiirt 
would inquire whether the resolution was passed 
for the benefit of the creditors in general or 
for some other purpose; and if it were estab- 
lished that the resolution had been passed for the 
purpose of doing something unlawful, they would 
control the direction of the creditors, and, at the 
instance of any single dissenting creditor, order 
that the estate should be applied as required by 
law. For instance, a resolution might be passed 
by a majority of creditors authorising a remuner- 
ation of ten per cent, to the trustee. In form, that 
would be perfectly right, but it might be really 
given on the secret understanding that he would 
give nine per cent to the insolvent's wife, or that he 
would give nine per cent, among certain of the 
creditors who voted for the resolution, or that he 
would expend the whole ten per cent, in investing 
in shares which he would hold afterwards for the 
benefit of the creditors in general. Either of 
those means of applying the funds of the estate 
would be clearly unlawful. In such a case, I have 
no doubt that the Court would interfere, and, if 
the facts were established, would set the resolutions 
aside, or make an order nullifying their effect. 
I do not think it makes any difference what the 
form of the illegality is, if the resolution is passed 
to give effect to an illegal purpose, or a purpose 
unauthorised by law. It was argued that the 
Court would not go behind the form of the 
resolution, but I think that is answered by the 
language of the Lord Chancellor in the case of 
Re Gbaziers' Butchbrino Co., Ex parte 
Pabbury, Lamb & Co. 
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Wat&n V. Earl of Shaftesbury (L.B. 2 Ch. 281), 
to which counsel referred in argument. In 
that case the Attorney-General had argued that 
the whole matter was a question of the interpreta- 
tion of a document. The Lord Chancellor said 
that that argument could not be successfully 
maintained. ^* It is/' he said, << contrary to the 
principle on which equity proceeds in a variety of 
cases of ascertaining the truth of a transaction 
which is hid under the form of a written instru- 
ment." In the present case the resolution operates 
as a written instrument providing for the distribu- 
tion of property forming part of the estate. And I 
think that the Court has jurisdiction to inquire 
into the truth of the transaction which is concealed 
under the form of the resolution. 

Now upon the facts as I have stated them, there 
is no doubt that the five per cent, was authorised 
to be paid to the trustee upon a trust not expressed 
in the resolution. The facts of the case are 
different from those of the case of Jones v. Badley 
(L.B. 8 Ch. 862), which was a case of an alleged 
secret illegal trust, attached to a devise by will. It 
was alleged that the devisee had promised the tes- 
tator that he would apply the estate to a purpose 
which was not authorised by law. The rule govern- 
ing such oases was thus laid down by Cairns, L.C., 
(adopting the language of Wood, V.C. in a case of 
Wallgrave v. Tebhs, 2 K. & J. 818), ** where 
a person, knowing that a testator, in making 
a disposition in his favour, intended it to be 
applied for purposes other than for his own 
benefit, either expressly promises or by silence 
implies, that he will carry the testator's in- 
tentions into effect, and the property is left to 
him upon the faith of the promisor undertaking, 
it is in effect a case of trust." In such a case, 
^* no one can doubt that if the devisee had stated 
that he would not carry into effect the intentions 
of the testator, the disposition in his favour would 
not have been found in the will." If in such a 
case the trust is for an illegal purpose it fails, and 
the property is undisposed of. That principle is 

Ee Obazhsrs' Butcherino Co., Kx parte 
Parburt, Lamb & Co, 



exactly applicable to the present case. There was 
no concealment between the parties any more than 
there was between the testator and the devisee in 
the case just stated. What was intended to be done 
was very properly and honestly disclosed at the 
beginning, and all the parties knew exactly what 
they were doing. But no one can doubt that if there 
had not been an understanding that two per ceBi 
was to go to the conunittee of inspection, the 
resolution for payment of five per cent, would not 
have been carried. The resolution, theiefore, 
stood as a resolution to pay the trustee five per 
cent, commission upon a secret trust — secretin the 
sense that it was not disclosed in the document, 
not in any other sense — ^that two per oent. waa to 
be applied to a purpose not authorised by law. 1 
think that the proper rule to apply under these 
circumstances is that stated in Jones v. BadU^. 
It is clear that if the creditors had not thought 
that the trust as to the two per cent, would be 
effectual, they would not have passed the resolution 
in that form. Therefore, it does not express their 
real lawful intention— their actual resolution so 
far as that resolution was in accordanoe with the 
law. A resolution of course ought to do that. I 
think, therefore, that the resolution cannot stand. 
Substantially the relief asked is a declaration that 
the resolution is invalid. Belief might, perhaps, 
be given in a variety of ways, but no relief %ould 
be complete that did not allow the creditors to say 
exactly what they wish under the law as now de- 
clared. I think, therefore, the proper order will be 
to declare that the resolution is void and ought 
not to be acted upon. It has been argued, but not 
very seriously, that the present objectors are only 
objecting as a matter of pique, or, at most, are only 
objecting to the form of the resolution, and not in 
substance to the appropriation of the funds of the 
estate to the remuneration of the committee of 
inspection. There is, perhaps, some foundation 
for the argument, but I do not think that the &ets 
raise what would be the only real answer to this j 
application — ^that is to say, that the objecting 
creditors are estopped by their conduct from 
objecting. Taking into consideration that they 
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objected io the resolution being passed in this 
form, I thinlr they are entitled to say '* this is 
not the real resolution we assented to," and to 
insist that the real resolution should be stated on 
the faoe of it. They are entitled to have the 
resolution reformed to express the real intentionof 
the creditors. I think, therefore, that that 
objection fails. 

Feez : Will your honor direct a further meeting ? 

Gbiffith G.J. : Is it necessary ? 

Feez : 1 think it is. 

Griffith C.J. : I do not think it necessary. I 
make an order declaring that the resolution is void 
and ought not to be acted upon. 

LUleif : As to the costs ? 

Gbiffith O.J. : I allow the costs of the moving 
creditors and the trustee out of the estate. The 
deposit of £20 will be returned. I do not know 
why it was made. This is not an appeal within 
the meaning of Bule 126. 

Solicitors for trustee : Thynne d Macartney, 

Solicitors for creditors : Macpherson d Feez, 
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Gbiffith G.J., Chubb and Beal J J. 

DEEP CBBEK GOLD DBEDOINO 00. t\ dYMPIE QUABTZ 
CBUSHINO BATTEBY CO. 

8th and 9th December, 1897. 

Ooldfielda — Trespass — Rights of possession of 
applicant/or a gold jnining lease where application 
is informal and subsequently rejected — Rights of 
possession of holder of lease granted by Crown 
in terms contrary to the Goldfields Regulations 
— Injunction — Absence of evidence of intention 
to violate the law — Declaration of right. 

In Jane, 1896, plaintiffs, a mining company whose 
operations were to be carried on by dredging, applied 
to the Warden for a gold-mining lease of certain lands, 
which included part of the bed of a river and a creek 
Rowing into the riyer, with other lands adjoining, and, 



pending the decision of the Minister on their appli- 
cation, the plaintiffs took possession of the lands, and /f/3 
worked them according to the Regulations. The ^b^/iO 
application was rejected, apparently on the ground vT^v 
of the inclusion of the other lands, which was not /f^^ 

authorised by the Regulations. After the date of . 

the application, the defendants, who were a quartz- 
crushing company, let go from a dam on the creek a 
large quantity of sludge and tailings, and thereby 
caused considerable damage to plaintiffs' dredging 
plant, and otherwise hindered the plaintiffs* operations. 
The defendants had for many years been in the habit 
of discharging their sludge and tailings in the same 
manner without objection from the Crown. 

In November, 1896. the plaintiffs made a fresh application 
for a lease, comprising the river and creek beds only, 
and in February, 1897, on that application, a lease 
was granted, which, on its face, showed that the land 
was not of the configuration prescribed by the 
Regulations relating to ordinary gold^mining leases. 
Plaintiffs then brought an action claiming damages 
for the alleged trespasses prior to the application of 
November, and an injunction restraining the defend- 
ants from future trespasses of a like nature. On the 
trial of the action before Cooper J., the 'plaintiffs* 
evidence having showed the above facts, Cooper J. 
nonsuited the plaintiffs on both causes of action. 

Held, on appeal, that the application of June, 1896, not 
being in conformity with the Goldfields RegulationSf 
and having been in fact refused, the possession of the 
plaintiffs, prior to the application of November, being 
unauthorised by law, did not entitle them to object to 
the continued user of the locus in quo by the defendants 
in the same manner as theretofore, and that they were 
properly nonsuited as to their claim for damages. 

The defendants, by their statement of defence, claimed a 
right to discharge their sludge and tailings as thereto- 
fore. 

fTeM, that the lease of February, 1897, was piimd facie valid 
as a gold-mining lease, and that the plaintiffs had a good 
title, and that they were entitled to restrain the defen- 
dants from committing further trespasses, and that a 
declaration of that right should be made ; but that, as 
the defendants* claim was only to exercise a supposed 
legal right to let down the sludge and tailings, and 
there was no evidence of an intention on their part to 
do any act not authorized by law, an injunction would 
not be granted, the declaration affording the plaintiffs 
all necessary protection. 

Appeal from the decision of Cooper J. on the 
trial of an action by the plaintiffs against defen* 
dants for damages for trespass and foran injunction, 
directing judgment of nonsuit to be entered on 
both causes of action. 

Deep Greek Gold Dredging Co. v, Gympie 
Quartz Crushing Battery Co. 
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This action was tried before Cooper J. and a 
jury at the Brisbane Civil Sittings, and, on the 
conclusion of the plaintifiJB' case, the learned 
judge, being of opinion that, on the evidence, the 
plaintifiis were not entitled to sue in respect of 
either of the causes of action, directed a judgment 
of nonsuit to be entered on the whole action. 

The plaintifiiB appealed. 

All the facts appear in the judgment of the 
learned Chief Justice. 

LUley and Macgregor for appellants. 

FeeZf Shand, and Macdonnell for respondents. 

LiUey : The appellants had two causes of action, 
and on both of them it is submitted they were entitled 
to succeed. The position taken by the appellants 
is that they were the holders of an ordinary mining 
lease of the bed of the creek — the loctis in quo of 
the alleged trespass* And they further claim that 
their title as lessees of that land commenced with 
the application of June, that they had, in fact, a 
continuity of title by application from the date of 
their first application, and were, therefore, entitled 
to recover for damages arising from defendants' 
wrongful acts during all times after June. The 
learned judge in the court below seems to have 
thought that the appellants were merely holders 
of a dredging claim, and nonsuited them on the 
ground of their failure to comply with Regulation 
6 of July, 1894 — a regulation which only applies 
to claims, and not to a lease such as ours is. The 
form and terms of the grant to appellants show 
that it is an ordinary gold-mining lease. 

OsiFnTH C.J. : But can there be a mining 
lease of the bed of a river ? 

LUley : We have the Crown grant, the form of 
which shows it to be a mining lease, and its 
validity can only be impeached in an action to 
which the Crown is a party {Queensland Investment 
and Land Mortgage Co. v. Grimleyy 4 Q.L.J. 224). 
• Obiffith C.J. : That is so where the lease or 
grant is piimd facie valid, but not where the grant 
is, on its face, invalid, or one which the Crown 
has no power to make. 

Dxxp Creek Gold Dbsdoinq Co. v. Gympie 
Quartz Crusuimo Battery Co. 



Lilley : But there is no apparent invalidity on 
the face of this grant, nor is there anything in the 
regulations forbidding a lease to be made of the 
bed of a river. 

Appellants, then, being the holders of a gold- 
mining lease, had, under Regulation 23 of the 
Goldfields Regulations, a right to prevent the 
respondents from permitting sludge or tailings to 
flow on to their leasehold, and a right to damages 
against them if they did so. They were also, at 
conunon law, entitled to the same relief, the rule 
upon goldfields as to the disposal of water, sludge, 
and tailings, being practically the old common law 
rule contained in the maxim Sic utere tiw ut alienc 
nan laedas (Borton v. Howe, 8 N.Z. C.A. 5; 
R. V. Mclntyre, Ex parte Ah Hen, 5 W.W. & A'B. 
(L.) 85 ; BonsJunc Freehold Gold Mining Co. v. 
PHnce of Wales Gold Mining Co., 4 W.W. & A*B. 
(Eq.) 126 ; Loniax v. Jarvis, 6 N.S.W. L.R. (L.) 
237 ; White V. Taylor, 8 S.A* L.R. 1 ; Rylands v. 
Fletcher, L.R. 8 H.L. 880; Young d Co. v. 
BanHer Distillery Co., 1898 A.C. 691 ; Aladdin 
Gold Mining Co. v. Aladdin and Try Again Vniied 
Gold Mining Co., 6 W.W. & A'B. (Eq.) 266; 
Mulcahy v. Walhallah Gold Mining Co., 5 W.^. 
& A*B. 103). 

Griffith C.J. referred to Greenwell v. Lotr 
Beechburn Coal Co. (1897 2 Q.B. 165). 

Lilley : The fact that the respondents have been 
sending their tailings down the creek for twenty- 
five years does not help them. They have only 
committed the nuisance on sufferance, and the 
first complainant is entitled to relief. 

Allowing, for the sake of argument, that the 
appellants' title did not relate back beyond the 
application in November, they are still, without 
doubt, entitled to succeed on the action for an 
injunction. There was evidence that respondents 
had threatened to let more tailings down, and 
they have claimed a right to do so, and, therefore, 
an injunction will be granted. The appellants 
are entitled to prevent, as well as to stop, a 
nuisance {SJuifto v. Bolckow, VaugJian d Co. 56 
L.J. Ch. 735, 736 ; AUomey - General v. AcUm 
Local Board, 22 Ch.D. 221 ; CrossUy v, 
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Lightowler, L.B. 2 Ch. 478). FinaUy, the 
appellants were right in bringing their action in 
the Supreme Court, since the conferring on the 
Wardens' Courts of the jurisdiction to hear such 
actions has not ousted the jurisdiction of the 
Supreme Court (Lee Oow v. Williams, 6 Q.L.J. 
282 ; Plant v. Rollston, 6 Q.L.J. 98 ; Kerr on 
Injunctions, 174 ; Goodhart v. HyeU, 26 Ch.D. 
182). 

Feez : On both causes of action the nonsuit was 
rightly directed. All the acts from which the 
alleged damage arose were done prior to the appli- 
cation for the lease now held by appellants. Their 
first application was ab initio informal, and con- 
ferred no rights whatever upon the applicants, 
who were merely trespassers until the second 
application was made (Craig v. Adams, 8 W.W. & 
A'B. (M.) 19 ; Bain v. M'Coll, 4 Aust. Jur. 62). 
The grant actually made to appellants was for a 
dredging claim, and the learned judge was right 
in holding that regulation 6 of the Regulations of 
July, 1894, applied to it, and that the defendants, 
haying failed to comply with that regulation, were 
cot entitled to sue. As to the injunction, the 
respondents submit that a case has not yet arisen 
for an injunction. To ground an order for an 
injunction, the danger sought to be remedied must 
be imminent and irreparable (Fletcher v. Bealey, 
28 Ch.D. 688). Here the damage (if any) will 
certainly be easily estimated and reparable. More- 
over, the granting of an injunction is a matter for 
the discretion of the judge (Royal Bank of 
Qtieensland v. Hipwood, 4 Q.L.J. 108), and, on 
the facts of the present case, the learned judge 
^ight very naturally have considered that he 
was exercising a wise discretion in refusing the 
injunction. 

C.A.V. 

December 9th. 

Gbiffith C«J. : The plaintiffs in this case sue 
really in respect of two entirely distinct claims. 
The first is for damages done to their dredging 
plant and interference with their dredging 
operations before the month of November, 1896 ; 
the second is for an injunction to restrain the 



defendants from doing certain acts which will 
injure the plaintiffs in their occupation of a mine, 
of which they are the lessees, under a lease granted 
in February, 1897, but which takes effect from 
November, 1896. At a trial before his Honour 
Mr. Justice Cooper and a jury, the plaintiffs were 
nonsuited on both grounds. It will be convenient 
to consider the two parts of the case separately. 
The plaintiffs* claim as regards damages was based 
upon this state of circumstances. In June, 1896, 
plaintiffs made an application for a gold-mining 
lease. That application comprised a portion of the 
river Mary and a portion of Deep Creek, and the 
machinery intended to be used was described as 
dredging machinery There was a fuller description 
attached, which also describes the land applied for 
as part of the Mary Biver and bed of Deep Creek, 
which, it should be stated, is a creek running up 
from the Mary River at Gympie. But, on looking 
at the plan attached to the application, it appears 
that it covered a good deal more than the bed of 
the river and the bed of the creek. It included a 
considerable portion of land on each side of the 
creek for 8 or 10 chains from its junction with the 
river. Plaintiffs say. that, having put in that 
application, they proceeded to work upon the land 
(some of which was covered with water), which 
was comprised in the application, and that they 
complied with the conditions of the Begulations ; 
and, therefore, they say they had a good possessory 
title against anybody else, and were entitled to 
sue for damages for any interference with them in 
that occupation. The defendants, who had been 
the occupiers for more than twenty-five years of 
various mining areas further up the creek, where 
they have a dam, a tailings area, and a machine 
area, during the period of this application and 
before November, 1896, allowed considerable 
quantities of tailings, which had accumulated on 
their tenements, to go down the creek, so as to 
cause injury to the plaintiffs. The defendants say 
that, although that happened, the plaintiffs were 
not entitled to complain, because they say the 
Deep Cbeek Gold Dredging Co. r. Gympie 
QuABTz Cbushing Battert Co. 
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plaintiflfe had no business where they were, and 
were strangers or trespassers. Now, it appeared, 
upon the plaintiffs' evidence, that, for twenty- 
five years or so before this application was 
made, the defendants, or their predecessors, 
bad been in the occupation of these tene- 
ments, and that they had always worked 
in the same way. It appears, therefore; 
that during a long period of years before the 
plaintiffs made their application, the defendants had 
been conducting their business in the way which 
plaintiffs now complain of, and it appears — and it 
must be taken to be the fact — that the Government 
were aware that they were doing so. Regulation 
28, no doubt, prohibits persons from allowing 
sludge, tailings, or water to accumulate on, or flow 
from their ground, so as to cause any danger, 
inconvenience, or damage to any public or private 
right. But, until the plaintiffs made their appli- 
cation, there is no evidence that any public or 
private right was interfered with by the defendants* 
action. The only persons, therefore, who could 
have complained would have been the Crown. A 
mere stranger would not be entitled to complain, 
for I apprehend that the rules to which reference 
has been made as dealing with the second branch 
of the case do not apply except as between persons 
one of whom owes a duty to the other. If I use 
my land in such a way that it may do injury to 
my neighbour, my neighbour can complain, but a 
stranger cannot complain ; and if I use my land 
in such a way as to do injury to my neighbour, 
with his consent, a stranger is not entitled to go 
and stand on my neighbour's land when he knows 
the injury is going to happen, and then bring an 
action against me because I did a thing which I 
was perfectly justified in doing as between myself, 
as the owner of my piece of land, and my neigh- 
bour, as the owner of the other. It is, therefore, 
important to see whether the plaintiffs were in the 
position of strangers, or whether they were merely 
trespassers or intruders upon Crown lands. 

The statute provides that leases may be granted 
Deep Cbeek Gold Dbedgino Co. v. Gympie 
QuABTz Crushing Battery Co* 



subject to the provisions of the Act and Regulations. 
The Regulations lay down the general conditions as 
to gold-mining leases. Regulation 81 prescribes the 
area, the term, the rental, the forms of notice, and 
mode of making application, the proceedings for 
getting land surveyed, and also provides 
<< that in all cases where the land is so avaiUble, 
the area shall be rectangular, and its length shall 
not exceed twice its breadth ; but that when, 
owing to the position of adjoining boundaries or 
natural features, regular rectangular areas are not 
available, any intervening or irregularly-shaped 
pieces of land may be applied for, and leases d 
such pieces may be granted by the Government." 
That regulation is directory, and if the Govern- 
ment do not think fit to take advantage of the 
fact that an application does not comply with it, 
I do not know of any means by which a stranger 
can raise an objection to the lease. It is further 
provided by Regulation 84 that, when no objections 
have been lodged against the grant of a lease 
within thirty days from the date of the application 
being lodged with the Warden, the ground applied 
for shall be worked until the decision of the 
Government is made known. The applicant, 
therefore, is under an obligation, as soon as he has 
made an application in compliance with the 
regulations, to enter upon the land and work it. 
I think it necessarily follows that, being bound to 
enter upon the land and work it, he is also entitled 
to possession of the land, and is entitled to 
damages for any injury done to him by a person 
who is not entitled to interfere with his possession. 
But that right depends upon the circumstance 
that he is required by law to enter into possession : 
the obligation is not imposed upon him unless he 
has made an application in accordance with the law. 
Now the application in the present case, as 
I have already mentioned, was not for a rect- 
angular piece of land of length not exceeding 
twice its breadth. Here, it may be remarked, that 
that does not appear to be a merely formal Begn- 
lation. The object, evidently, was to prevent 
small valuable strips of land of irregular shape 
being pegged out. If a man takes up a large area 
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under a lease, he must take the good and bad 
together. Otherwise, in the case of a perpendicular 
reef, he might apply only for the portion of the 
land running over the cap of the reef — ^he might 
take a strip a chain wide, so that 25 acres would give 
him a length of 250 chains, or more than three 
miles of the reef, in one lease. The requirements 
of the Regulation cannot, therefore, be regarded 
as merely formal ones, although if the Govern- 
ment choose to grant the lease I do not know 
that any stranger could object. The plaintiffs' 
application was not in accordance with that 
Regulation, and no evidence whatever was given, 
and it is manifest that none could have been 
given, to show that there were any adjoining 
boundaries or natural features to render the 
prescribed rectangular area not available. There 
was, howevei;, at the time the application was 
made^ another Regulation as to gold-mining 
leases ; that is, the Regulation of 4th July, 1895, 
by which holders of dredging claims might make 
applications for leases. But, when an applica- 
tion of that sort was made, the land was required 
to be bounded on either side by the banks of the 
river covering the land, and at both ends by lines 
at right angles to the banks. The application 
now in question, as already pointed out, did not 
comply with that requirement. It included, 
I think, something like four acres of land on 
either side of the creek above its junction with 
the river. Therefore the application, regarded as 
one under Regulation 81, or as one under the 
Regulation of 4th July, 1895, was not in con- 
formity with the Regulations. What rights, then, 
had the plaintiffs under it? The defendants 
were using the piece of land now in question, as 
they had been doing for twenty-five years, with 
the approval of the Government. An application 
had been made by the plaintiffs not in accordance 
with the law,' and under which they prima facie 
could acquire no right. And it appears that the 
irregularity has never been waived by the 
Government. The application came to nothing ; 
nothing was ever done upon it. The result is 
that the plaintiffs were in entirely unauthorised 



occupation of the locm in quo. They were tres- 
passers, and if the defendants were also tres- 
paissers, the defendants were the first trespassers, 
and the plaintiffs, being merely trespassers on 
land already used by other trespassers under cir- 
cumstances involving no breach of duty to them, 
could not, by going there, establish a right of 
action if the defendants went on doing what they 
had been doing before under circumstances that 
imposed no legal liability to anybody. So far, 
therefore, as their claim to damages is concerned 
the action fails, and to that extent the nonsuit 
was correct. 

With respect to the second cause of action, 
plaintiffs claim that they now have a lease of the 
locus in question, and it appears that the lease, 
which is in evidence, comprises the locality. 
Objection has been made that the lease ought 
not to have been granted, and that it manifestly 
was not granted in compliance with Regulation 81, 
or the Regulations of July, 1895. But it has 
been granted, and it is not void on the face of it. 
All, therefore, that we have to do is to give effect 
to it, and to determine the rights of the plaintiffs 
as the lessees. Now the general principle of law 
which governs the case, as far as this point is 
concerned, is laid down in the headnote to the 
case of Fletcher v. Rylanda (L.R. 8 H.L. 830) : 
<^ Where an owner of land . . . brings upon 
his land anything which would not naturally 
come upon it, and which is in itself dangerous, 
and may become mischievous if not kept under 
proper control, though in so doing he may act 
without personal wilfulness or negligence, he will 
be liable in damages for any mischief thereby 
occasioned." 

The defendants, as already pointed out, are in 
the habit of storing tailings on their land, but 
imder such circumstances that if proper precau- 
tions are not taken they will come down upon the 
plaintiffs' land and do them damage. If they do 
that they will be liable certainly to an action for 
In their statement of defence the 
Dbbp Gbeek Gold Dssdgino Co. v, Gympie 
QuABTz GausmNO Battsby Co. 
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defendants have claimed that they have done no 
more than they were lawfully entitled to do. It 
has been said that a claim to do a thing, as a 
rule, is sufficient evidence of a threat to warrant 
an injunction. That maybe so, and ordinarily, 
or at any rate very often, is so ; but when a man 
claims to do a thing on the ground that it is 
lawful, but without any intention of doing what 
is not lawful, and does not propose to do it as 
soon as he knows it is unlawful, different con- 
siderations arise. If a man threatened, for 
instance, to continue to commit what was clearly 
a trespass, an injunction would be granted to 
restrain him from doing so ; but if a man in the 
bond fide exercise of what he believes to be a 
right, says, ** I have been doing this for many 
years, and I intend to go on doing it till the law 
is declared to be different from what I believe,'* 
that is no longer a threat that he will continue 
to do it after the law has been so declared. The 
reason why an injunction is granted is because of 
the intention to continue to violate the law. It 
appears now that there is no intention on the 
part of the defendants to continue to violate the 
law. But they have denied the plaintiffs' right, 
and the plaintiff i are entitled to have that right 
declared. 

The defendants are not entitled to discharge their 
sludge and tailings so as to flow upon plaintiffs' 
nxine. With respect to the claim for an injunction, 
therefore, if defendants actually threatened to con- 
tinue to do so, the injunction ought to go ; but no 
legal injury has yet been done to the plaintiffs, 
because the damage that happened before was when 
they were intruders or strangers. No in j ury has been 
done since they obtained their lease, so that the 
injunction asked for was in the nature of a quia 
timet — they are afraid an injury will be done. 
When an injunction is prayed on the ground that 
a man is afraid an injury will be done to him, he 
must show that the injury is extremely probable 
and also that when done it will be of a very 
serious character. In the present case, upon the 
evidence, it does not appear that any such injuries 
happened to the plaintiffs when they were 



strangers and intruders, or are likely to happen, 
unless the defendants fail to take proper pre- 
cautions. That is upon the evidence as it stands 
for the plaintiffs. The defendants say they will 
take proper precautions, and there is really 
nothing to suggest that they will not. They have 
every inducement to take proper precautions, if 
only to escape having to pay damages. Under 
these circumstances an injunction would really 
give no more relief than a declaration of right, 
because if any injury is hereafter done to the 
plaintiffs they will be entitled to full com- 
pensation, and certainly they will be entitled to 
an injunction restraining a repetition of the 
injury. And that relief can be given in this 
action, under the liberty to apply which should 
form part of the judgment. 

The result is, therefore, that the plaintifiisfail in 
their action for damages. They succeed on their 
action for an injunction to the extent of getting & 
declaration of right, and they would also get an in- 
junction but for the particular circumstances in the 
case which justify the Court in the exercise of its 
discretion in not formally making that relief pari of 
its judgment. Mr. Feez, of course, would be entitled 
to a new trial for the purpose of giving evidenoe 
to show that plaintiffs have not that right, bat, 
as that right is now admitted, it would be idle to 
ask for anything of the kind. So that we are in 
a position to do complete justice in the case and 
make a complete order. The proper order to 
make will be to set aside the judgment of nonsuit 
so far as it relates to plaintiffs' claim for an 
injunction based upon the lease (Ex. 7), and to 
declare that the defendants are not entitled to 
discharge sludge, tailing!;, or earth so as to flow 
into the plaintiffs' mine. With respect to 
costs, the defendants should pay so mach of 
the plaintiffs' costs of the action as would have 
been incurred if the action had been for such 
injunction only ; the plaintiffs to pay the 
defendants' costs of the action, except such costs 
as would have been incurred if the plaintiffs had 

Deep Greek Gold Dbedoimo Go. v. Gtupie 
Quartz Gbushing Battery Co. 
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sued only in respect of that cause of action; 
there should be no costs of the motion for the 
interlocutory injunction or of the appeal. There 
should be liberty to apply. 

Chubb J. and Real J. concurred. 

Judgment accordingly. 

Solicitors for plaintiffs : Tozer, Conwell d 2 ozer. 

Solicitors for defendants : Chambers, Bruce d 
McNab, agents for F. I. Power, Gympie, 



DECEMBER SIHINGS OF THE PULL COURT. 
Grifftth O.J., Chubb and Real JJ. 

NOUD V. BUBOEss, Ex parte buboess. 

9th and ISth December, 1897. 

Justices — Hearing of charge before justices — 
Justices obtaining and acting upon evidence otJier 
than that tendered at the hearing — Decision of 
justices — Subsequent statement forming part of 
decision — Quashing order, 

M. with three others was, on the complaint of N., charged 
before justices with a common assault. At the con- 
clusion of the evidence the justices retired from the 
bench and on their return discharged defendant M. 
and convicted the other defendants. A cross-charge 
against N. on the complaint of M. was then immediately 
heard by the same Bench, it being agreed that the 
evidence given in the first case should be taken as 
given on the cross-charge. The Bench discharged N., 
bat the chairman stated that he had, during the hear- 
ing of the first case (which occupied two days), made 
private inquiries outside the court as to the character 
of both M. and N., and that he had learnt that they 
both bore excellent characters, and that those inquiries 
had influenced the decision of the Bench on the second 
case. 

Held^ that it should be inferred under the circumstances 
that the inquiries had influenced the decision in 
the first case, and that the statement must be taken 
to form part of that decision, and that therefore the 
conviction of the defendants other than M. must be 
quashed. 

Motion on behalf of Alfred Burgess, William 
M'Cabe, and Henry Edwards to make absolute an 
order nisi to quash the conviction of the appellants 



by W. H. Knowles, W. R. Clarkson and P. Ahles /f/3 
JJ.P. on a charge of assault, on the complaint of ^V? <^ 
William Noud. j!l33 

All the material facts appear in the judgment 

of the learned Chief Justice. /i^o 

Woolcock moved the rule absolute. ,'\r A - 

Macgregor showed cause for the complainant. ^ 

The following cases were cited by counsel : — - 
Hamilton v. Walker (1892, 2 Q.B. 26). CastUmaine W^ 
Brewery and Quinlan, Gray d Co,, Brisbane, Ltd, ^(/i X- 
V. Collings (6 Q.L.J. 2fS), R. v. BuMm (60 ^^ 
Justice of Peace 166), R, v. Murphy (L.R. 2 P.O. ^'cif^i 
635), R, V. Fow\4r (4 B.&A. 273), Perdriau v.ff*^*^ 
Moore (9 N.S.W. L.R. (L.)148). *7^ 

Griffith C.J. : Under the special circum- ""^ 
stances in this particular case I think the 
conviction must be quashed. I do not by any 
means assent to much of the argument which has 
been addressed to the Court as to the analogy 
between a conviction before justices and a trial 
before a jury. In many points there is an analogy, 
but it does not go nearly so far as is suggested. 
There is in this case a conflict of evidence as to 
what took place in the Court. I accept the 
statement of the justices. I think it would 
require a very strong preponderance of evidence 
to induce the Court to do otherwise. I may say, 
however, apart from any conflict of evidence or 
preponderance of evidence, that I think the account 
they give of it is infinitely more probable than 
the other. Their statement is this : There was a 
complaint of Noud against M'Cabe and three 
other persons for an assault. M*Cabe brought a 
cross-charge for assault against Noud. Noud*s 
complaint was partly heard before three justices. 
The case was then adjourned until the following 
day. On the following day the hearing was 
resumed, and at the conclusion of the evidence 
the justices retired from the bench. When they 
came back they discharged the defendant M'Cabe, 
and convicted the other three, who are now 
appealing. The cross-case by M^Cabe against 
Noud was then called on. The solicitors agreed 
that the evidence given in the previous case 
Noud v. Buboess, Fx parte Bukoess. 



188 



THE QUEENSLAND LAW JOUBNAL. 



1896. 



should be taken as given in that case also, and 
thereupon the bench discharged the defendant 
Noud. On that the chairman made use of words 
to this effect : — ** Speaking personally for myself, 
I know nothing about horse-racing, and the 
parties in this action are perfect strangers to me ; 
but with respect to James M'Cabe and Noud, I 
inquired from a gentleman in whom I have 
unbounded confidence, and I am pleased to state 
that both James M'Cabe and Noud bear excellent 
characters ; but what Noud has described in his 
evidence as a push with the open hand, the bench 
think James M'Cabe might have taken for a 
blow, and this has influenced them in their 
decision." 

From this it appears that during the interval 
between the first day and the second day of 
the hearing the chairman of the bench made 
inquiries as to the character of the respective 
parties, and the result of his inquiries was that he 
found Noud was of excellent character, and that 
reliance might be placed upon his evidence. The 
fitatement made by the justices was consistent 
either with the view that their decision was 
influenced in the second case, or was influenced 
in both cases. If their decision in the second 
case only was influenced no question arises, 
because in that case the defendant was discharged. 
But if it was a fair inference from the statement 
of the chairman that the decision in the first case 
was influenced, a serious question arises. What 
he said was that he had made inquiries with 
respect to James M'Cabe and Noud, and he had 
ascertained that Noud bore an excellent character. 
As a matter of fact it appears that there was a 
conflict of evidence, and that the justices acted 
upon Noud's evidence. Now I take the chair- 
man's statement to have been in substance a 
statement made from the bench while delivering 
judgment in the first case, because the interval 
was so short that the two things must be taken 
to be contemporaneous. And I take it to be 
equivalent to a statement made by the bench in 
delivering judgment that they had acted not 

Noud r. Bubu£ss, Kj- paHe Bukobss. 



exclusively upon the evidence given in court, but 
upon that and other evidence which they had 
obtained outside. I have said that I treat the 
statement as contemporaneous, and I mention 
that because I think it is important. What 
interval of time would make a difference it is not 
necessary to consider. I regard it as practically 
contemporaneous, and take it as part of the 
judgment. It is very analogous to the case of a 
jury accompanying their verdict with a special 
finding of such a nature as to vitiate the verdict^ 
The case is therefore, I think, very much as if 
the justices, instead of making an ordinary con- 
viction, gave a special finding that on the evidence 
given in court they were not prepared to convict 
the defendant, but that on the evidence given in 
court, aided by the information they had obtained 
elsewhere, they convicted him. Of course, a 
conviction in that form could not stand. On that 
ground, and that ground only, I think the rule 
should be made absolute, but without costs, 
because the mistake was certainly not the fault of 
the complainant. 

Chubb J. : I am of the same opinion. It is not 
necessary to go over the same ground that the 
learned Chief Justice has gone over in his judg- 
ment, but I think, on the evidence, Mr. Knowles, 
the presiding justice, admitted sufficient to show 
that off the bench he took evidence which, if 
tendered in court, would have been inadmissible, 
inasmuch as it was on the question of character ; 
and that he did this for the purpose of affecting 
his judgment, and that it probably did afifeot his 
judgment. Under these circumstances, I think, 
it would be reasonable that the conviction should 
be vitiated. 

Ebal J.: I agree with my brother judges. I have 
nothing to add, except to say with regard to costs, 
(because the rule asks for costs against the 
plaintiff, and, therefore, he might be bound to 
pay them), that I don't think he ought to pay 
costs. It was a mistake of the justices, and he 
was not to blame, for he had no power to 
prevent it. 
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Solicitors for appellant : J. B. Price, 
Solicitors for respondent : O'Shea d O'Shea. 



DECEMBER SiniNOS OF THE FUIX COURT. 
Gbifftth O.J., Chubb and Real JJ. 

FAIBRATKN V, COMMISSIONEBS OF STAMPS. 

18th December, 1897. 

Succession Duties Act of 1892 (56 Vic. No. 13), 
ss, 4j 19 — Interest accruing on death under 
family arrangement — Liability to pay duty 
wh^re valuable consideration given by donee an 
element of transaction. 

In 1885 testator made a will/ whereby he gave two of his 
sons forty-sixtieths of his property and made other 
beqnestB. In 1890 he entered into a partnership with 
these sons in the whole of his then existing property, 
upon the terms that the sons should be immediately 
entitled to shares in the property equal to those 
speolfied in the will of 1885. but should be liable for a 
proportionate part of the other legacies given by that 
will. In 1891 testator and his two sons entered into a 
family arrangement, whereby certain of the assets of 
the partnership of 1890 were settled upon trust for 
other members of the family, and a new partnership 
was created as to the residue of the estate, which was 
to be divided into thirds, of which each son was to be 
entitled at once to one-third, the father retaining the 
other third, which at his death was to be divided 
between the two sons. It was part of the arrangement 
that the partnership assets should, on the death of 
the testator, be chargeable with two sums of £10,000 
and £16,000. 

Held, on the death of the father, that the arrangement of 
1891 did not constitute a contract made band fide for 
valoable consideration in money or money's worth for 
the payment of money or money's worth, after the 
death of the father, within the meaning of s. 19 of The 
Succession Duties Act of 1892; and that, therefore, 
succession duty was payable on the share of the 
pajrtnership assets devolving, on the death of the father, 
on his two sons. 
Appeal, by petition, from the decision of the 

Commisiuoners for Stamps as to the amount of 

succession duty payable in respect of the estate of 

Geo. Fairbaim, the elder, deceased. 

The petition of the appellant, Oeorge Fairbairn, 

the younger, set out at length the facts appearing 

in the judgment of the learned Chief Justice. 



Ldlley and SJuindyioi appellants : The appellants /y/2. 
contend that there was no relation of predecessor ^^^ ^ 
and successor created between the appellant and J" ' 
his father by the four indentures of 1891. Those "^^^V^ 
indentures constituted a contract made bona fide 
for valuable consideration in money's worth, and, 
therefore, under s. 19 of The Succession Thaies Act 
of 1892, the appellant, as one of the persons with 
whom the contract was made, is not liable to pay 
duty as on a succession. There can be no doubt 
that there was an actual valuable consideration given 
on the part of the appellant for the contract con- 
tained in those four indentures, as he undoubtedly 
gave up his interest in other stations, and allowed 
a charge to be made on the interest to be acquired 
by him under the 1891 arrangement. The 
presence of this valuable consideration given by 
the appellant distinguishes the present case from 
that of Attorney-General v. Wolrerton (1896 2 Q.B. 
889 : 1897 1 Q.B. 231), and the present case is a 
stronger one than that of Crossman v. The Queen 
(18 Q.B.D. 266), the case to which it is most nearly 
analogous being He Jenkinson (24 Beav. 64). 
They also cited Fryer v. Morland (3 Ch.D.676). 

B'eez : The question at issue is not the amount 
of the consideration which proceeded from the 
appellant, but whether the contract embodied 
in the four deeds was a contract made 
bond fide for valuable consideration for the pay- 
ment of money or money's worth on the death of 
the father. The Stamp Commissioners were of 
opinion (and rightly so) that the indentures of 
1891 merely amounted to a family arrangement, 
and that there was no contract within the meaning 
of s. 19. The case is indistinguishable in principle 
from .ttomey- General v. Woherton (supra) and 
OUfield V. Preston (3 De G. F. & J. 898). 

Gbifpith C.J. referred to Attorney- Genei-al v. 
Lord Rathdonnell (W.N. 1896, 147). 

Feez cited further : Norman on Death Duties, 
328; Harrison's Death Duties, 4th Ed. 844; 
Lord Advocate v. Miklem's Trusts (unreported) : 
James v. James (2 Brod. & Bing. 702); Lord 
Advocate v. M'Kersies (19 Sc. L.B. 488) ; and He 
Faibbaibn V, Commissioners of Stamps. 
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Banisay's Settlement (80 Beav. 75, 84; 80 L.J. 
(Ch.) 849). 

Gbiffith C.J. delivered the judgment of the 
Court : — 

The late Mr. Fairbairn, in 1885, made a will by 
which he disposed of all his property, giving 
legacies, and giving 40/lOOths of the residue to his 
two sons, George and Charles. Five years after- 
wards, in 1890, he entered into partnership with 
those two sons, and the subject matter of the 
partnership was the whole of the property which 
he had at that time. Under that deed the sons 
were to have, as partners, the same share in his 
estate as they were to have under his will on his 
death ; but they made themselves liabld to pay a 
proportionate part of the legacies mentioned in it. 
They were to have a right of election to take either 
under the will or under the deed. Of course, if Mr. 
Fairbairn had become much richer, or had accumu- 
lated much more property in the meantime, it would 
have been much more profitable for them to take 
under the will than the deed, which only covered 
the property that he had when it was made. 
Under that arrangement, although they were 
partners and were entitled to 40/100 of the father's 
property, it was subject to so many burdens that, 
during his lifetime, they would not obtain very 
much. Then, in 1891, an arrangement was made 
which was carried out by four deeds, all dated 
28rd December. The transaction embodied in 
those four deeds is described as a family arrange- 
ment, as it undoubtedly was. Mr. Fairbairn 
appears to have disposed then of the whole of 
his property. The property now in question was 
dealt with by what was called the partnership 
deed of 1891, and by that deed it was stipulated 
that he and his sons should be partners upon new 
terms. Each was to be entitled to one-third of 
the partnership property. The partnership was 
to continue so long as any two of them survived. 
On the death of Mr. Fairbairn, his third share 
was to go to his two sons in equal shares. 
Provisions were made as to the amounts that 

'ght be drawn by the partners during the con- 

UBBAIBN V. CoBOdSSIONEBS OF StAMPS. 



tinuance of the partnership. Upon the death of 
Mr. Fairbairn, two sums of £10,000 and £16,000 
were charged upon the partnership assets. By 
the contemporaneous deeds, other parts of his 
property, in which George and Charles Fairbairn 
had a share as partners under the deed of 1890— 
practically a nominal share — were settled upon 
other trusts. The question now is whether, upon 
the death of Mr. Fairbairn, sen., succession duty 
became payable upon his third share in the 
partnership on its passing to his two sons. 

Section 4 of The Succession Dutus Act,w\nt\i 
defines ** succession,*' states that : " Every past ot 
future disposition of property, by reason of which 
any person has become or shall become beneficially 
entitled to any property or the income thereof, 
upon the death of any person dying after the time 
appointed for the commencement of this Act, 
either immediately or after any interval, either 
certainly or contingently, and either originally or 
by way of substitutive limitation, and every 
devolution by law or any beneficial interest in 
property or the income thereof, upon the death of 
any person dying after the time appointed for the 
commencement of this Act, to any other person 
in . possession or expectancy, shall be deemed to 
have conferred, or to confer, on the person entitled 
by reason of such disposition, a devolution or a 
** succession " ; and the term < successor * shall 
denote the person so entitled ; and the term 
* predecessor ' shall denote the settlor, testator, 
obligor, ancestor, or other person from whom the 
interest of the succession is or shall be derived." 

It is not disputed (and it cannot be disputed) that 
this partnership deed of 1891 was a disposition of 
property, by reason of which George and Charles 
Fairbairn, the sons, became, on the death of 
George Fairbairn, the elder, entitled to his one- 
third share in the partnership property, and that 
succession duty is payable upon that share, unless 
the case is taken out of the words of that section 
by some other provision in the Act. The only 
other provision now relied upon is s. 19, which 
provides, as far as is now material, that << a bond 
or contract made by any person hond Me for 
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valuable confiideration in money or money's worth 
for the payment of money or money's worth after 
the death of any other person shall not create the 
relation of predecessor and successor between the 
person making such bond or contract and the 
person to or with whom the same shall be made." 
It is said that these words include any case in 
which a settlement is made for what is called 
valuable consideration, or, rather, pecuniary 
consideration. Now those words are singularly 
inapt to express that idea. If that is their mean- 
ing, it would have been very simple to have said 
that a disposition of property upon a pecuniary 
consideration shall not de deemed to confer a 
succession. It has never been suggested in any 
of the authorities that have been referred to that 
the words bear that meaning. It has been held 
that they cover the case of a purchase, using that 
term in the ordinary sense — not in the technical 
sense of conveyancers under the old system, but 
in the ordinary sense in which it is used in 
conversation. A term perhaps better expressing 
the meaning of the words is ** commercial trans- 
action,'* which i« used by one of the text writers 
cited in argument. That is, indeed, the }nimd 
fade idea conveyed by the words, " contract for 
valuable consideration for the payment of money 
or money's worth." It is now contended, how- 
ever, that because, under the deeds of 1891, the 
two sons, George and Charles, acquired somewhat 
different rights from those which they had before, 
and incurred certain pecuniary liabilities somewhat 
different from those previously existing, there was, 
therefore, a contract for valuable consideration in 
money or money's worth. That there was a 
valuable consideration in the sense in which the 
term is used in other branches of the law is not 
disputed, but it appears to have been assumed by 
the text writers, and in all the cases that have 
been cited, that the test whether a case falls 
within s. 19 or not is not a question of whether 
any pecuniary obligation is incurred, but whether 
the transaction is, in substance, a contract of sale 
and purchase. In the present case, unless there 
is some authority binding us o come to that 



conclusion, it would be perfectly ridiculous to 
treat this transaction otherwise than as what it is, 
and what it was originally — that is, a gift by 
George Fairbairn, the elder, to his two elder sons. 
He made them a present of property worth, as we 
now know, about a quarter of a million. Two- 
thirds were given them at first — they had a 
nominal interest only before — but they got two- 
thirds at once, and the other third on his death. 
It is said that that is to be treated not as a settle- 
ment but as a purchase — that they were buying it. 
But the consideration which they gave was, as my 
brother Heal pointed out, almost infinitesimal. 
No authorities have been cited to bear out the 
contention that s. 19 covers a case of this sort. 
The case of liatnsai/s settlement (80 L.J. Ch. 849) 
before Lord Romilly in 1861 was cited. In that 
case, he had to deal with the case of a settlement 
made for a valuable consideration, the consideration 
being marriage and also a sum of money brought 
into settlement by the wife, and the question was 
whether the husband or wife was to be considered 
as the predecessor. The case was argued by 
Sir Bichard Bethell, whose argument is referred 
to with approval in the judgment in another case, 
but he did not suggest that the settlement was 
any the less a settlement within the Act because 
it was made for valuable consideration. Lord 
Bomilly, indeed, assumed that it made at 
difference, for he said : " I# is obvious that, 
when a contract is made for valuable consider- 
ation, by which property is settled, the property 
does not belong to the person who induced the 
other to settle, but the property remains in the 
person who settles it, subject to the trusts of the 
settlement; and accordingly the statute uses 
the word ' settlor ' as being one of the meanings 
of the word predecessor." In the last case cited, 
the Attorney-General v. Wolverton (1897, 1 Q.B. 
281), Lord Esher said : '' We have already ex<* 
pressed our opinion that s. 17, (corresponding to 
s. 19 of the Queensland Act), does not apply to a 
family settlement like this, in which there is not 
a contract between any parties such as is described 
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in that section." Lopes L.J. said : '* As to s. 17, 
it seems to me to be impossible to contend with 
^ ' • success that a family arrangement such as this 
'^^ can be brought within the words used in that 
section. The section deals with contracts, and 
such a settlement cannot properly be termed a 
contract." Rigby L.J. said : " As to s. 17, I 
cannot see anything like a contract for payment 
of money on death." 

Is there then in- this case anything like a 
contract for a valuable consideration for the 
payment of money or money's worth after the 
death of George Fairbairn?" Of course, it is 
impossible to say that there is. To use the words 
of Lopes L. J.: '' It is idle to contend that a family 
arrangement such as this can be brought within 
the words used in that section." The same con- 
clusion was arrived at by the Court of Session in 
Scotland in the case of The Lord- Advocate v. 
Sedgwick, cited by the Court of Queen's Bench 
in Ireland in The Attorney -General v. Ilathdonnell 
(1896, W.N. 141), in which the same conclusion 
was arrived at by that Court — that is to say, that 
the mere existence of a pecuniary consideration as 
an element in a family settlement does not take the 
case out of TJie Succession Duties Act, So that all 
the authorities point to one conclusion. The 
reason of the case points to the same conclusion. 
We have no doubt that a family settlement such 
as this is a disposition within the meaning of s. 4, 
and is not a bond or contract for valuable con- 
sideration in money or money's worth for the 
payment of money or money's worth after the 
death of any other person within the meaning of 
s. 19. For these reasons, succession duty is 
payable, and the appeal will 'be dismissed with 
costs. 

Solicitors for appellants : HaH, Flower id Dniry, 
Solicitors for respondent : J, Howard Gill, Crown 
Solicitor, 
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DECEMBER SIHINOS OF THE FULL COrRT. 
Griffith C.J., Cooper and Real JJ. 

•-J^ CRAVEN r. HARTE. 

^^ 17th December, 1897. 

Injunction — Appeal from order disisohivtj in- 
junction — Order made on such appeal to ranj 
injunction — New matter on appeal — Costs. 

On an appeal from an order dissolving an injnnction, fresh 
evidence may be adduced by the plaintiff, and the 
Court may, on such evidence, continue the injunctioii. 

Where on an appeal from an order dissolving an injanction 
the appellants succeeded upon entirely new matter, 
they were ordered to pay the costs of the appeal. 

Appeal by plaintiffs from the decision of 
Chubb J., directing the dissolution of an 
injunction. 

All the material facts appear in the judgment 
of the learned Chief Justice. 

Lilley and Shayid for appellant. 

Feez for respondent. 

The judgment of the Court was delivered by 

Griffith C.J. : This case has become a little 
complicated in consequence of the form of the 
proceedings. The plaintiff's action was brought 
to set aside a contract entered into for the sale of 
a large quantity of auriferous tailings, said to 
contain 200,000 tons. As I understand it, the 
contract is impeached on the ground that the sale 
was made by a person acting as the plaintiffs 
agent without his authority ; that it was made for 
an insufficient price ; and that it was made to a 
person who was the agent's own partner in 
business matters intimately connected with such 
property as this. The learned judge (Mr. Justice 
Chubb) was asked for an interlocutory injunction 
ex parte, and the plaintiff's counsel persuaded him 
to grant one until the hearing. I say, the 
plaintiff's counsel persuaded the learned judge, 
because it is not the practice to grant an inter- 
locutory injunction until the hearing without 
hearing the defendant. The defendants then 
came in and moved for the dissolution of the 
injimction, and gave their version of the case. 
Upon the evidence then before the learned judge, 
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it is impossible to say that he was wrong in 
dissolying the injunction. Then the plaintiff 
appeals to this Court, and, as he is entitled to do, 
adduces fresh evidence, which is in the nature of 
a reply to the evidence given by defendants before 
Chubb J. The evidence is very strong, and if it 
had been adduced before that learned judge, there 
is no doubt that he would have refused to dissolve 
the injunction. Then what ought we to do? 
The ground for granting an interlocutory injunction 
is that there is a substantial matter in dispute 
between the parties to be determined in the action, 
and that the thing which is the subject matter of 
the action is such that it needs protection until 
that dispute is settled. If, whichever way it is 
settled, where ample relief can be given to either 
party by the payment of damages, the Court 
generally does not interfere. 

[The learned Chief Justice then referred to the 
facts, and proceeded.] 

In the present case, we think the balance of 
convenience is in favour of granting an injunc- 
tion. The matter is, however, a little complicated 
y by the form the proceedings have taken — that is, 
- 'the application is an application to dissolve an 
injunction. If this material now before us had 
been before Mr. Justice Chubb, he probably would 
not have dissolved the injunction. The rule as to 
bringing in fresh evidence applies in terms. This 
is the peculiarity of the case, but I think the Court 
ought to deal with the substance and not with the 
form. We might dismiss the appeal, expressing 
an opinion that the injunction ought to be 
granted, and then we might, if we liked, in half- 
an-hour or to-morrow morning, hear a motion for 
an injunction and grant it. It is a somewhat 
unusual thing to do, but certainly not contrary to 
any express rule or practice, and not contrary to 
any rule of justice, that we should make the order 
which the learned judge below ought to have 
made if he had had the material before him that 
we have now. Under these circumstances, the 
proper order to make will be to vary the injunction 
by limiting it to restraining the defendants, and 
8o on, from removing from the plaintiff's land any 



auriferous sand tailings, &o., the property of or in 
the possession of the plaintiff, leaving out the 
words "entering upon." The order dissolving 
the injunction will be set aside. With respect to 
the costs, the plaintiff, having succeeded on new 
matter, ought to pay the costs of the appeal. 
The costs before the learned judge will be reserved 
to the judge of the trial. 

Solicitors for appellant : Hellicar, for Marsland 
<i Marsland, Charters Towers. 

Solicitors for respondent : Roberts d Roberts, for 
Roberts, Leu d Bamett. 



GRiFrrra C.J. 19th Nov., 6th Dec., 1897. 

Re THE BBISBANE HALL COAIPANY. 

Company — Voluntary icinding up — Deatii of A^/^ 

liquidator — Appointment of contributory as S&/(L^0C 
liquidator for special purpose — 27 Vic,, No, 4, ^^ 
s. 131. r. 51. 

A company went into voluntary liquidation, and the 
liquidator died. On the motion of W., a contributory, 
W. was, after notice of the application had been 
advertised, appointed liquidator to transfer a piece of 
land, which was the only asset. 

Motion on behalf of John Watson, a contribu- 
tory in the Brisbane Hall Company, which was in 
voluntary liquidation, for the appointment of the 
said John Watson as liquidator in the place of 
Edmund MacDonnell, who had been appointed 
liquidator, and had since died. 

From the affidavits filed, it appeared that the 
name of the company had been struck off the 
register, and restored. The liquidator had died, 
and no papers or records in connection with the 
liquidation could be found. The only asset was 
the Gaiety Theatre, which was mortgaged to the 
Australian Mutual Provident Society. The whole 
of the assets had been sold to another company, 
which was also in. voluntary liquidation, and of 
which Watson was the liquidator. 

Scott, in support of the motion, cited s. 181 o' 
The Companies Act, 1863, and r. 61 ; " Lindley 
Companies, 4th Ed., p. 648 ; and stated that 
Re The Bbisbane Hall Compai«^ 
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object of the application was to save expense, and 
to obviate the difficulty of summoning a meeting 
of the shareholders. It was intended to transfer 
the property to the mortgagees. 

Obiffith C.J. directed notice of the application 
to be advertised once in two local newspapers, and 
required evidence as to the list of shareholders. 
The motion was adjourned till 6th December, on 
which date the order was made as prayed. 

Solicitors for applicant : Foxton d Havard, 
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Griffith C.J. Dec. 2nd, 8rd, 6th, 18th, 1897. 

SmNAMON V. NEW ZEAIAND INSURANCE CO. 



sic, ^ 



}%% 



^ Insurance — Stipulation in policy requiring notice 
to insurers of suhsequmit insurance — Effect of 
failure to give notice of suhsequefit invalid or 
voidable policy, 
policy of insurance on a dwelling-house obtained by 
plaintiff from defendants, an insurance company, 
contained a stipulation that no claim should be recog- 
nised or recoverable if the property insured was 
previously or subsequently insured elsewhere, imless 
the particulars of such other insurance were notified 
to the company in writing, and allowed by endorse- 
ment on the policy ; and it was provided that, on such 
notice being given, it should be optional with the 
company to cancel the policy, returning the rateable 
premium for the unexpired term. 
The plaintiff subsequently obtained from a second company 
a further insurance on the same property, but the 
policy was alleged to be voidable on the ground of 
misrepresentation by the plaintiff, and a claim being 
made thereunder, the company elected to treat the 
policy as void. No notice in writing of this second 
insurance was given to the defendants, and, on a claim 
against them under their policy, they alleged a breach 
of the stipulation as to notice of subsequent insurances 
by reason of the failure to give them notice of the 
assurance with the second company. 
Heldt that the defendants were entitled to notice of the 
second insurance, and that the fact of the policy for 
that insurance being voidable, and afterwards avoided, 
did not affect their right to notice, and that, therefore, 
the plaintiff was not entitled to riBcover. 
Carpenter v. Providetice Washington Insurance Co. (16 
Peters 495 ; 2 Hare & Wallace 805) followed. 
SiNNAMON V. New ZeaIaAnd Insurance Co. 



CUrk V. New England Mutual Insurance Co. (^^Mh. 342, 
53 Am. Rep. (Mass.) 44) and Hubbard v. Hartford Fire 
Insurance Co. (11 Am. Bep. (Iowa) 125) not followed. 

Trial, before GriflSth C.J. and a jury, at the 
Brisbane Civil Sittings, of an action by Isaac 
Sinnamon against the New Zealand Insurance 
Company to recover £4(X) due under a policy of 
insurance. 

All the facts appesir in the judgment. 

Feez and Ball^ for the plaintiff : The plaintiff 
is entitled to judgment. The defendants' only 
defence is the failure of the insured to give notice 
of the insurance with the United Insurance 
Co., and that insurance being voidable and subse- 
quently declared void is not an insurance within 
the meaning of stipulation to the defendants' policy 
(Cl^rk V. Neiv England MuUial Fir£ Insurance Co. 
(6 Cush. 842, 68 Am. Rep. (Mass.) 44) ; Hubbard 
V. Hartford Insurance Co, (11 Am. Rep. (Iowa, 
1871) 126) ; Thomas v. Builders* Insurance Co, 
(119 Am. Rep. (Mass.) 121) ; Jersey City Insur- 
ance Co. V. Nicol (40 Am. Rep. (New Jersey, 
1882) 626) ; Firtmen^s Insurance Co. of Dayton r. 
Holt (86 Am. Rep. (Ohio, 1878) 601) ; Beadion 
Insurance, Vol. II., § 611, 612 ; Biddle on 
Insurance, § 868 ; May on Insurance, § 865, at 
seq. The conditions of the policy, moreover, 
must be construed most favourably to the insured 
(Fowkes V. Manchester and London Assurance 
Association^ 8 B. & 8. 917). 

Lilhy : The second insurance was a valid 
insurance until the United Insurance Co. elected 
to treat it as void, and it was a subsequent 
insurance within the meaning of the stipulation 
on the breach of which the defendants rest their 
case. He cited : Davenport v. The Queen (8 App. 
Cas. 116, at pp. 128, 129); Griswold's Fire Under- 
writers* Text Book, 891 ; Carpenter v. Provulence 
Washington Insurance Co. (16 Peters, 496 ; 2 
Hare & Wallace, 866) ; Allismi v. Plutnix Insur- 
ance Co. (8 Dill. 480) ; May on Insurance, 277b. 
8660 ; Beach on Insurance, 646; Thompson v. 
Adanis (28 Q.B.D. 861) ; Queen Insurance Co. 
V. Parsons (7 App. Cas. 96) ; Finches' Insurance 
Digest, 71, 72; Pascoe v. Norwich Insurance Co, 
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(3 N.Z. L.R. 271) ; Bowes v. National Fire and 
Marine Insurance Co, of New Zealand (7 N.Z.L.R. 
27) ; WhiU V. South British Inmrance Co. (1 N.Z. 
(0. B. & F.) 20). 
C.A.V. 

18th December. 
Griffith C.J. : This is an action on a policy of 
insurance for £400 on the plaintiff's dwelling- 
house. Condition 10 of the policy stipulates that 
no claim shall be recognised or recoverable if the 
property be previously or subsequently insured 
elsewhere, unless the particulars of such other 
insurance be notified to the company in writing, 
and allowed by endorsement on the policy ; and 
provides that, on such notice being given, it shall 
be optional with the company to cancel the policy, 
returning the rateable premium for the unexpired 
term. 

The only question remaining for decision arises 

upon this condition. It was proved at the trial 

that, after the policy was made, the plaintiff 

obtained from the United Insurance Co. a policy 

upon the same property for £100. It is admitted 

that no notice in writing of this latter policy was 

given to the defendants, and the jury have found 

adversely to the plaintiff as to the facts upon 

which it was attempted to set up a waiver of the 

condition. 

It is now contended for the plaintiff that the 
United Insurance Company's policy was obtained 
by misrepresentation, and that the latter company 
were therefore entitled to elect to avoid it ; that 
they have, in fact, done so ; and that it ought, 
therefore, to be treated as between plaintiff and 
defendants as non-existent ; and that a failure to 
give notice of it to the defendants is, consequently, 
not a breach of the conditions of the policy sued 
on. 

The facts upon which this ^contention is based 
may be shortly stated as follows : The United 
Insurance Co.'s policy stipulates that the written 
application for insurance shall be incorporated in 
the policy, and shall be deemed to be a warranty 
of the facts alleged in it. The form of proposal 
used by the company contains, amongst others. 



the question, '' Is the property mortgaged ? " and 
a marginal note printed in italics along the margin 
states that questions unanswered will be deemed 
to be answered in the negative. The proposal 
left the question, Is the property mortgaged? 
unanswered, and it was proved that the property 
was, in fact, mortgaged. Prima facie, there- 
fore, the United Insurance Co. were en- 
titled to take advantage of this breach of 
warranty or misrepresentation, and to avoid the 
policy. Plaintiff having brought an action against 
them upon the policy (which also included an 
insurance of £100 on furniture in the building in 
question), they pleaded the misrepresentation. 
The action was afterwards settled by a compromise^ 
the company paying £100, which they offered as 
a settlement of the whole cause of action. The 
plaintiff, however, in acknowledging the receipt 
of the money, refused to accept it, except in satis- 
faction of his claim in respect of the furniture, 
and said that, unless this condition were agreed to, 
he would return the money. No answer was made 
to this communication. 

Upon these facts, I am of opinion that, if the United 
Insurance Co. were entitled to avoid the policy for 
misrepresentation, they definitely elected to do so 
by their statement of defence, and that, after that 
declaration of their election, the policy ceased to 
have any operation so far as regarded the insur- 
ance on the building. 

It is, however, by no means clear that they 
were entitled, as between themselves and the 
plaintiff, to set up the failure to disclose the 
mortgage, either as a misrepresentation or breach 
of warranty. For it appears that the plaintiff's 
son, who acted as his agent in effecting the 
insurance with them, was illiterate, and that the 
proposal was, in fact, written out by an officer of 
the company upon answers given by the plaintiff's 
son to his oral questions. Under these circum- 
stances, the plaintiff might have set up — with 
what success I do not know — that the marginal 
note was never brought to his knowledge, and waa 
not binding upon him; or, perhaps, that the 
BiNNAMON r. New Zealand In^ubance Co. 
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question as to the existence of a mortgage was 
never put to him in such a manner as to convey 
to his mind the i^ea of a mortgage on the land ; 
and he might have claimed to have the policy 
reformed. 

I have mentioned these facts, not because they 
are material to the decision of the present case, 
but because they are a good illustration of a 
circumstance which is present in every case of a 
policy which is invalid, whether for breach of 
warranty, or for fraud or misrepresentation — i.e., 
that the validity of the policy depends on extrinsic 
facts, of which one — ^and an important one — the 
election by the insurers to take advantage' of 
their right to avoid the policy, does not occur 
until after the policy is made in fact. 

In the present case, I assume, for the purpose of 
my judgment, that the United Lisurance Go. were 
entitled to avoid the policy, and that they elected to do 
80. The short point which then arises for determin- 
ation is whether the condition requiring notice to be 
given of further insurance means a further insur- 
ance in fact, or a further insurance capable of 
enforcement against the insurers against their 
will. 

It is singular that the question should appar- 
ently never have arisen for decision in England. 
It has, however, been much discussed in the United 
Btates of America, where the opinions of the State 
Courts differ. Before referring to their decisions, 
I propose to apply the ordinary rules of construction 
recognised by our law. 

A contract of insurance, like any other contract, 
should, in case of ambiguity, be construed so as to 
give effect to the manifest intention of the parties. 
The stipulation now in question is plainly intended 
for the benefit of the insurers, and provides that, 
in the event of a further insurance, they shall 
have the option of determining or continuing 
their liability. If they think that the total 
amount insured under both policies is such as, 
having regard to the value of the property, to 
deprive them of the protection afforded by the 
margin of risk usually left to be borne by the 

BiNMAMON r. New Zealand Insurance Co. 



insured himself, they may at once withdraw from 
the risk. Again, it is plain that this option is 
intended to be exercised at once, and that the 
information to be given by the written notice is 
intended to be such as will enable them to 
exercise it intelligently. It must, therefore, f^ruwA 
facie be notice of a concrete existing fact. More- 
over, the only evidence of the fact which is 
contemplated is that given by the insured himself. 
It is not contemplated that they are to make 
inquiries from other persons as to the truth of the 
statements contained in the insurer*s notice. It 
is conceivable, indeed, that insurers, having 
received notice of a further insurance, which on 
inquiry they found to be voidable, might elect to 
allow their own risk to continue, on the chance of 
the other insurers electing to avoid theirs. Bnt 
it seems clear, even in this case, that in order to 
effectuate the object of the stipulation, they ought 
to have the opportunity of making that inquiry. 
These considerations lead me to the conclusion 
that effect can only be given to the manifest 
intention of the parties by holding that the con- 
dition in question applies to any further insaraace 
which is in fact effected, whether it is or is not 
voidable at the election of the insurer. This view 
was adopted by the Supreme Court of the United 
States of America in 1842, in the case of Carpenter 
V. Providence Washington Insurance Co, (16 Peters 
495 ; 2 Hare & Wallace, 865)— a case of a prior 
policy of which no notice had been given. The 
judgment of the Court was delivered by Mr. 
Justice Story, who, dealing w^ith the point now in 
question, said : ''It is not true that because a 
policy is procured by a misrepresentation of 
material facts it is therefore to be treated, in the 
sense of law, as utterly void ah initio. It is merely 
voidable, and may be avoided by the underwriters 
upon due proof of the facts ; but, until so avoided, 
it must be treated, for all practical purposes, as a 

subsisting policy The question is not 

how the policy may now be treated by the parties, 
but how it was treated by them at the time when 
the policy declared on was made ? It was then a 
subsisting policy treated by all parties as valid, 
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and supposed by the underwriters to be so. The 
misrepresentation does not then seem to have 
been known to the American Insurance Co. — ^it 
certainly was not known to the Washington 
Insurance Co. How were the latter to arrive at 
any knowledge of the facts of misrepresentation ; 
and how were they to avail themselves of the fact, 
if the American Insurance Co. should choose not 
to insist upon it ? Nor is it immaterial in the 
present case, as was suggested at the bar, that the 
present plaintiff now seeks to avail himself of his 
own misrepresentation, or that of those under 
whom he claims, to protect against his own laches 
in not giving notice of the policy of the under- 
writers. And it may weU be doubted whether a 
party to a policy can be allowed to set up his own 
misrepresentations to avoid the obligations deduc- 
ible from his own contract. Be this as it may, 
it is, in our judgment, free from all reasonable 
doubt that notice of a voidable policy must be 
given to the underwriters ; for such a case falls 
within the words and the meaning of the stipu- 
lations in the policy. It is a prior policy, and it 

has a legal existence until avoided 

''Indeed, we are not prepared to say that the 
Court might not have gone farther, and have held 
that a policy — existing and in the hands of the 
insured, and not utterly void upon its very face 
without any reference whatever to any extrinsic 
facts — should have been notified to the under- 
writers ; even although by proofs afforded by such 
extrinsic facts, it might be held in its very origin 
and concoction a nullity. And this leads us to 
say a few words upon the nature and importance 
and sound policy of the clauses in fire policies 
respecting notice of prior and subsequent policies. 
They are designed to enable the underwriters, 
who are almost necessarily ignorant of many 
facts which might materially afifect their rights 
and interests, to judge whether they ought to 
insure at all, or for what premiums ; and to 
ascertain whether there still remains any substan- 
tial interest of the insured in the premises insured 
as will guarantee on his part vigilance, care, and 
strenuous exertions to preserve the property. To 



quote the language of this Court in the passage 
already cited : ' The underwriters do not rely so 
much upon the principles as ppon the interest of 
the assured.* Besides, in these policies there is 
an express provision that in cases of any prior or 
subsequent insurances, the underwriters are to be 
liable only for a rateable proportion of the loss or 
damage as the amount insured by them bears to 
the whole amount insured thereon. So that it 
constitutes a very important ingredient in ascer- 
taining the amount which they are liable to 
contribute towards any loss ; and whether there 
be any other insurance or not upon the property, 
it is a fact perfectly known to the insured, and not 
easily or ordinarily within the means of knowledge 
of the underwriters. The public, too, have an 
interest in maintaining the validity of these 
clauses, and giving them full effect and operation. 
They have a tendency to keep premiums down to 
the lowest rates, and to uphold institutions of this 
sort, so essential, in the present state of the 
country, for the protection of the vast interests 
embarked in manufactures, and on consignment 
of goods in warehouses. If these clauses are to 
be construed with a close and scrutinizing 
jealousy, when they may be complied with in all 
cases by ordinary good faith and ordinary diligence 
on the part of the insured, the effect will be to 
discourage the establishment of fire insurance 
companies, or to restrict the operations to cases 
where the parties and the premiums are within 
the personal observation and knowledge of the 
underwriters. Such a course would naturally 
have a tendency to enhance premiums, and to 
make it difBcult to obtain insurances, where the 
parties live, or the property is situate, at a distance 
from the place where the insurance is sought." 

Reliance was placed by the plaintiff's counsel 
on judgments of the Supreme Courts of some of 
the States, notably the cases of Clark v. Neiv 
England Mutual Insurance Co, (68 Am. Rep. 
44), a decision of the Supreme Court of Massa- 
chusetts, and Hubbard v. Hartford Fire Insurance 
Co, (11 Am. Rep. 126),. a decision of the 
SiNNAMON V, New Zealand Insubance Co. 
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Supreme Court of Iowa, in which the view was 
adopted that a condition requiring notice to be 
given of another insurance does not apply to a 
case where the other insurance is voidable at the 
election of the insurer, and has been avoided. 
This view seems to be adopted by the Supreme 
Courts of several of the other States, but not by 
the Supreme Courts of New York and Georgia. 
It is not, however, suggested that the Supreme 
Court of the United States has ever dissented from 
the opinion expressed by Story J. None of the 
decisions of these Courts are, of course, binding 
upon this Court, but their reasoning is entitled to 
respectful consideration. 

The decision of the Courts which adopt the 
view adverse to that of Story J. appear to be 
based upon the notion that there is no substantial 
distinction between a void contract and a voidable 
contract. This is, however, not the law of 
England, under which it is settled that a contract 
voidable for fraud is valid until avoided {Clough 
V. London and North-western Railway Co,, L.B., 
7 Ex. 26, at p. 84 ; Morrison v. Vniversal Marine 
Insurance Co., L.R., 8 Ex. 197). The judgment 
of the Supreme Court of the United States in 
Carpenter's case is in accordance with the English 
law on this point. 

In the present case, therefore, the policy effected 
with the United Insurance Co. not only existed in 
fact, but, until avoided, embodied a valid subsisting 
contract. 

In my judgment, the terms of condition 10 in 
the policy apply to any other insurance effected by 
the insured, whether it is or is not voidable as 
between the parties to the other insurance by 
reason of extrinsic circumstances. If I am wrong 
in this opinion, I have the satisfaction of knowing 
that I err in excellent company. 

There will, therefore, be judgment for the 
defendants. 

Solicitor for the plaintiff : Thomas 0* Sullivan. 

Solicitor for the defendants : Macdonald-Paterson 
d Hawthorn, 

SiNNAMON v. New Zealand Insubance Co. 



FEBRUARY SITTINOS OF THE FULL COURT. 
Gbiffith C.J., Coopeb and Bbal JJ. 

TOOMEY V. WILLIAMS, Ex parte WILLIAMS. 

16th February, 1898. 
Vagrant Act {15 Vic., No. 4), s. 5—" Fre^uentintf*' 
— Cricket ground — " Place of public resort.*' 

Defendant was charged, nnder s. 3 of the Act 15 Vic, 
No. 4, before justices, with "being a suspected per- 
son frequenting a place of public resort, with intent 
to commit a felony." The eyidence showed thit on 
the second day of a cricket match, at which there 
was a l^rge attendance, the defendant was seen to 
enter the cricket ground four times within the space 
of twenty minutes, on one ol which occasions he was 
seen attempting to pick a pocket. The defendant 
then left the vicinity of the ground. It also appeared 
that the defendant had been on the cricket ground 
during the first day of the match. 

Held, that there was evidence of the defendant's ''fre- 
quenting" the cricket ground. 

Held, further, that a cricket ground is, during the playing 
of a match thereon, ' * a place of public resort " within 
the meaning of s. 3 of the Act 15 Vic, No. 4. 

Motion on behalf of George Williams to make 
absolute an order nisi, calling on Justices of 
South Brisbane and Michael Toomey, prosecutor, 
to show cause why a conviction under s. 8 of Tlt^ 
Vagrant Act (16 Vic, No. 4) of ** being a 
suspected person frequenting a place of public 
resort with intent to commit a felony," should not 
be quashed, on the grounds : (1) That there was 
no eyidence that applicant ^* frequented '* the locus 
in quo of the charge; and (2) that the said 
locus in quo was not a place of public resort within 
the meaning of s. 8 of the Act. 

Morse for appellant. 

No appearance for respondent. 

Morse: The word ** frequent ** must be used in 
its ordinary meaning {U. v. Clark, 14 Q.B.D. 92, 
52 L.T. (N.S.) 186), and has a connotation of 
habitually resorting to, implying something more 
than a mere loitering. The distinction between 
" loitering " and '* frequenting '* has been re- 
cognised in England, where special statutory 
provision has been made to remove the distinction 
(Penal Servitude Act, 54 and 55 Vic, c 69, s. 7). 
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In IL y. Clark (supra), in which the earlier case 
of Be Cross (1 H. & N. 661, 26 L.J.M.C. 28) 
was discussed and distinguished, one learned 
judge was of opinion that one visit to a place 
could not constitute a frequentation. How much 
less could a visit, which only lasted twenty 
minutes, be deemed a frequentation? The Act 
must, moreover, be strictly construed, being a 
penal statute {Ex parte Read, Knox & White, 26). 

On the second ground, the defendant contends 
that the Woolloongabba Cricket Ground is not a 
place of public resort, the public only being 
invited to enter on the payment of a fee. On this 
point he cited Ex parte Whelan (11 S.C.R., N.S.W. 
88), Steele v. Lewis (1 Q.L.J. 187), Sewell v. 
Taylor (7 C.B., N.S. 160), 45 Vic, No. 12. 

Griffith G.J. : In this case the rule was 
granted on two grounds : (1) That there was no 
evidence that the defendant frequented the place 
in question with intent to commit a felony ; and 
(2) that there was no proof that the Woolloon- 
gabba Cricket Ground was a place of public 
resort within the meaning of the Vagrant Act, 
I will deal with the second point first. 

The meaning of the term '^ place of public resort" 
was discussed in the case of Sewell v. Taylor (7 
C.B., N.S. 160, 29 L.J.M.C. 60). In that case 
the place alleged to be a place of public resort was 
a building in which a sale of household furniture 
was being held. It was contended that that was 
a place of public resort, because, as a matter of 
fact, the public were resorting to the sale by 
auction which was going on, which was intended 
to last two days. The only point formally decided 
by the Court was whether this was a place of 
public resort, and the Court were of opinion that 
it was. Erie C.J., said : *' I see nothing in the 
language of the Act to require that the place 
shall be a permanent place of resort all the year 
round. The object of the provision is the pro- 
tection of large assemblies of persons from the 
depredations of thieves and pickpockets, and the 
permanent character of the assembly appears to 
me to be quite immaterial/* He then gave as an 
illustration a theatre, and said that no one would 



ever think of contending that a theatre was not '^^^ 

a place of public resort. Crowder J. said : " The C%^ 

place of public resort mentioned in the Act must ^2^ 

mean a place to which the public do resort." 

That seems to be the only case in which there has 

been a decision on that point. Applying that test, 

there can be no doubt whatever that the cricket 

ground at Woolloongabba was a place to which 

the public were then resorting, and was, therefore, 

a place of public resort within the meaning of the 

Act. It was assumed in Sewell v. Taylor that 

a place to which the public temporarily resort can 

be ** frequented," for the appellant was convicted 

of frequenting it. 

Assuming, then, that a cricket ground could 
be a place of public resort, it was suggested 
that the fact that admission to the ground was 
obtained by payment made it not a place of public 
resort. That circumstance might, perhaps, pre- 
vent its being a public place within the meaning 
of some other statute, or some other section of 
the same statute. But it certainly does not alter 
the fact that it was a place to which the public did 
in fact resort. An argument was also founded on 
the later statute of 1881, by which power was 
given to the Governor by proclamation to declare 
a place to be a place of public resort which would 
not otherwise be one. It was suggested that the 
Legislature assumed that such a place as this was 
not a public place within the meaning of the 
earlier Act ; but if the case of SeweU v. Taylor was 
correctly decided, it was a place of public resort 
under the circumstances. It was on that day a 
place of public resort. The Act of 1881 
authorised the Governor to declare a place to be a 
place of resort during a particular period, it might 
be for a day only. The proclamation, if it had 
no other effect, would take away the necessity of 
showing, with respect to that place on that 
occasion, that it was then a place of public resort. 
So that it cannot be said that that Act necessarily 
leads to the conclusion that the Legislature 
thought that such a place could not be a place of 
public resort. 

TooMEY r. Williams, Ex parte Williams. 
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Then it was urged that if this was a place of 
public resort, it was not proved that the defendant 
had *' frequented" it ; and that argument was based 
on the contention that "frequenting" implies 
habitually loitering about a place, orhauntingit, and 
that there could not be such a habitually haunting 
of a place on one day, or even on two days. It 
appeared on the evidence that the defendant was 
in the crowd about the entrance of the Woolloon- 
gabba Cricket Ground for the purpose of picking 
pockets. He was seen in the course of twenty 
minutes or half-an-hour to go four times through 
the gates, and he was attempting t6 pick pockets. 
It was contended that that does not amount to 
frequenting. It is perhaps difficult to define 
exactly what frequenting is. If nothing more 
were proved than a mere single passage through 
the gates into the ground, that probably would 
not be frequenting. Reliance was placed on the case 
of Clark Y. The Queen (14 Q.B.D. 92), but that case 
only decided that when the only evidence of frequent- 
ing a street was that a man had been once seen 
walking along the street, he could not be convicted 
of frequenting the street with intent to commit a 
felony. In that case Grove J. said : " You must 
show that the accused was seen there more than 
once at least : how often I decline to suggest." 
Hawkins J. said : *' What amounts to ' frequent- 
ing ' must depend upon the circumstances of each 
particular case. I only say one visit does not, 
and that is all that is proved by the evidence 
before us." In the present case there were four 
distinct visits to the cricket ground, and upon the 
evidence the magistrates might reasonably have 
thought that each of them was made for the pur- 
pose of committing a felony. It appeared, 
further, that the defendant was there the day 
before, and they might very properly have inferred 
that he was there on that day for the same 
purpose. Bo that it appeared that if such a place, 
though only a place of public resort for a 
limited period, could be a place of public resort 
within the meaning of the statute — and it is clear 
from the case of ISewell v. Taylor that it could be 

ToOMKY r. Wu^LiAMS, Kjc parte Williams. 



— the defendant was frequenting it in the only 
way in which a place occupied for so short a time 
can possibly be frequented. Therefore, there 
was evidence on which the justices were justified 
in finding that the appellant was guilty of the 
offence charged. The conviction accordingly 
should be affirmed. 

CooPEB J. : I concur. 

Real J. : I am of the same opinion. I think 
that Sewell v. Taylor (7 C.B., N.S. 160) settles 
the question that a '' place of public resort " and a 
** public place" have distinct meanings. A place of 
public resort is a place the public resort to. 
The mere fact that it was an auction of private 
furniture, only to last two days, did not deprive it 
of the character of a place of public resort. This 
cricket match lasted three days. Equally, there- 
fore, it would be a place of public resort, unless 
the imposition of a charge for admission is 
sufficient to deprive it of that character. That 
might or might not affect the question, if the 
question is as to what was a public place. The 
learned judge, in dealing with the case of SetreH 
V. Taylor, pointed out, howeverj that a theatre or 
a church might be a public place, though in the 
ordinary sense of the words we would be led to 
suppose that either was a public place. This 
question, as Mr. Justice Hawkins in H. v. 
Clark (supra J has stated, is to be decided 
by the circumstances of each particular case. 
I think that, in the view of the Legislature, 
these were places in which the offence charged 
could be committed. If that was so, it must 
often be a very short period of time, because the 
Legislature has empowered the Govemor-in- 
Council to proclaim a place a place of public 
resort for any definite time. Therefore, I think the 
defendant could be found guilty of '* frequenting," 
although the ordinary meaning of the word is to 
resort to habitually. If that is so, whether he 
resorted there for a part or the whole of the time, 
he could be convicted. Therefore, it is clear that 
there was evidence on which the magistrates could 
find him guilty of the offence charged. For these 
reasons the rule should be discharged. 
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Conviction affirmed^ and rule discharged. 
Soliciior for appellant : W, Morse, 



FKBRUARY STTTINGS OF THE FULL COURT. 



QrIFFITH C.J., GOOPEB AND ReAL J J. 



BRIDOEMAN V, MAGALISTER. 

16th February, 1898. 

Search warrant — Trespass — Jurisdiction of justice 
— Toicns Police Act (19 Vic., No. 24), 
s. 2 — Reasonable ground for suspicion — IlaiU 
way tickets in Jiands of pnvate persons. 
Defendant, a justice, issued a warrant for the search of the 
plaintiff's premises. The warrant was founded on a 
complaint made on oath by an officer of the Railway 
Department, duly authorised by the Railway Com- 
missioner, in the following terms : " The following 
goods, the property of the Railway Commissioner — 
namely, a quantity of passenger tickets which he (the 
deponent) has reasonable cause to suspect, and does 
suspect, are concealed on the premises of the T. Ex- 
change, by reason of tickets being advertised for sale 
by the T. Exchange." In an action by plaintiff for 
damages for a trespass committed under this warrant, 
Heldf that the complaint did not disclose reasonable 
grounds for a belief by the defendant that the tickets 
alleged to be concealed had been unlawfully obtained, 
and that he had, therefore, no jurisdiction under s .2 
of the Act 19 Vic, No. 24, to issue the warrant, and 
was liable for the trespass. 

Appeal by the defendant from a judgment of 
the District Court of Brisbane upon the trial of 
an action for trespass by Constance Bridgeman 
against James Macalister, whereby the plaintiff 
recovered £1 damages. 

All the facts appear in the judgment of the 
learned Chief Justice. 

Byrnes, A.G., and Macdonnell for the 
appellant. The substantial matter for argu- 
ment is whether the evidence before the 
defendant, on the application for the search 
warrant, was sufficient to give him jurisdiction 
under s. 2 of the Towns Police Act to issue a 
search warrant, and for the purposes of this 
argument the evidence before him must be 



assumed to have been that appearing in the 
complaint. The appellant submits that from that 
evidence he was justified in inferring that the 
tickets had been unlawfully obtained. It is not 
necessary that the complaint should contain a 
specific allegation that the goods concealed have 
been stolen or unlawfully obtained (Jones v, 
Qemmn, 1896, 2 Q.B. 418, 423, 1897, 1 Q.B. 874 ; 
EUee V. Smith, 1 D. & B. 97). The magistrate is 
a judicial officer, and is protected if the words 
used are fairly capable of a construction which 
would ground his jurisdiction. Here the appellant 
contends that, from the allegation by the officer of 
the Bailway Commissioner, that tickets, the 
property of the Bailway Commissioner, are con- 
cealed on the plaintiff's premises, the natural, if 
not indeed the necessary inference arises that 
the tickets have been unlawfully obtained. 

Macyregor, for the respondent : This complaint 
is clearly defective, and on the evidence, as 
appearing therein, the defendant had no jurisdic- 
tion to direct the issue of the warrant {Coghill v. 
Worrall, 16 V.L.B. 288 ; McDorinell v. Bulwer, 11 
L.T. (N.S.) 27 ; Expaite Spratt, 2 S.C.B., N.S.W. 
254). It was by no means the necessary inference 
from the allegations in the complaint that the 
tickets had been unlawfully obtained. The 
allegation that the tickets were the property of 
the Bailway Commissioner raises no such 
inference, since railway tickets are always — even 
after issue — the property of the Commissioner 
(Ex paite Smidt, 16 N.S.W.L.B. (L.) 168). 
Mere possession of unused tickets imports no 
illegality as to the method by which they were 
obtained, and, moreover, the reason alleged for 
the suspicion of the complainant in no way dis- 
closed a reasonable ground for belief, either by 
himself or the magistrate, that the concealed 
goods had been stolen or unlawfully obtained. 

GniFTiTn C.J. : This was an action brought in 
the District Court by the plaintiff against the 
defendant, a justice of the peace, for a trespass 
committed in the execution of a search warrant, 
issued by him, requiring the police to search on 
Bkidosman V. Macalisteb. 
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the premises which the plaintiff occupied. The 
only question that arises on this appeal is whether 
the justice had jurisdiction to issue the search 
warrant. Of course, a justice cannot, any more 
than any other person, authorise another to enter 
the premises of a stranger unless he is authorised 
by law to do so. The question, therefore, is 
whether the circumstances, that is, the facts that 
were presented to the justice on the issue of the 
warrant, were such as to give him authority 
under the law to issue the warrant. We happen 
to know now something about the actual facts of 
the case, but these ought to be dismissed from 
consideration, except so far as they were brought 
to the knowledge of the justice. The question 
whether he had jurisdiction to issue the warrant 
or not depended entirely upon the facts presented 
to him. 

Now, the statute under which the warrant 
is claimed to have been issued is the Act 19 
Victoria, No. 24, one of the 'Towns Police 
Acts, S. 2 provides that ^* If information shall 
be given on oath to a justice that there is reason- 
able cause for suspecting that anything stolen or 
unlawfully obtained, is concealed or lodged in any 
dwelling-house, or other place, it shall be lawful 
for the justice to issue a warrant," and so on. In 
order, therefore, that the justice may be authorised 
to issue a warrant, it must be proved to him that 
there is reasonable cause for suspecting that 
something has been stolen or unlawfully 
obtained, and that the thing so stolen or 
unlawfully obtained is concealed or lodged in 
some particular place. It is necessary, not that 
it should be proved to him or sworn to him that 
the thing has been stolen, or has been unlawfully 
obtained, but that there is reasonable ground for 
suspecting that it has been stolen or unlawfully 
obtained, and that it is concealed somewhere. 
The reasonable ground for suspicion is the 
foundation of his authority. In the present case 
there was no question of stealing. The question 
was one of unlawfully obtaining. The complaint 
on which the search warrant was issued was very 

BRmoEMAN r. Maoalisteb. 



inartificially drawn, and has to be read several 
times to discover what is to be inferred from the 
grammatical construction, or, rather, from the 
ungrammatical construction, of it. The words, 
leaving out the formal ones, are '^ the following 
goods, the property of the Railway Commissioner 
— ^namely, a quantity of passengers' railway tickets, 
which tickets he (the deponent) has reasonahle 
cause to suspect, and does suspect, are concealed 
on the premises of the Tourists' Ticket Ex- 
change." The sentence apparently intended to 
be begun by the words ** the following goods, 
the property of the Railway Commissioner— 
namely, a quantity of passengers* railway tickets," 
was never finished, and no definite allega- 
tion is made in the document with respect to 
the tickets at all, except in the subordinate 
sentence, " which tickets he (the deponent) has 
reasonable cause to suspect, and does suspect, are 
concealed on the premises of the Tourists* Ticket 
Exchange." Now, the only definite statement 
theie, taking the words most favourably and giving 
the words all the sense that you can give them, 
is that he suspects that certain railway tickets, 
the property of the Railway Commissioner, are 
concealed at the Tourists* Ticket Exchange; 
and then he gives as his reason for that suspicion 
that tickets were advertised for sale by the 
Tourists* Ticket Exchange. 

The rule for construing a complaint on 
which to found a search warrant, must, I 
apprehend, be taken to be that laid down by 
Lord Russell, in the case of Jo7i£s v. German 
(1897, 1 Q.B. 418 at p. 428), and substantially 
adopted by the Court of Appeal. At page 428 he 
says : ** The question is, whether the information 
can be fairly understood as alleging reasonable 
grounds for suspecting that the goods are 
feloniously held?** — in this case unlawfully 
obtained. 

Now, can the information in question be fairly 
understood as alleging reasonable grounds for 
suspecting that the goods were unlawfully 
obtained? If passenger railway tickets, the 
property of the Railway Commissioner, were 
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actually concealed on a stranger's premises, I should 
be disposed to think prima facie that they must have 
been unlawfully obtained by some means or other ; 
but that is not what was alleged. All that was 
alleged is that the deponent suspected that pro- 
perty of that kind was concealed on the premises ; 
while what the statute requires, as 1 have already 
pointed out, is that it shall be shown on oath to 
the justice that there is reasonable cause for 
suspecting that something unlawfully obtained is 
concealed on the premises. The only allegation of 
fact here is an allegation of suspicion that some- 
thingis concealed. There must be more than that — 
reasonable ground must be shown for that suspicion, 
and also reasonable ground for suspicion that 
the property has been unlawfully obtained. As I 
have pointed out, the only definite statement of 
fact is a statement of the deponent's suspicion 
that this property was concealed there. If there 
had appeared reasonable grounds for suspecting 
that this property was concealed there, I should 
be disposed to think that that might be sufficient 
ground for suspecting that it was unlawfully 
obtained, considering the nature of the property, 
and that such property could not properly be in 
the possession of anybody except the Railway 
Commissioner himself or his servants. But the 
information must state the ground, the reasonable 
ground, for suspicion. What were the grounds 
of the suspicion ? — ** By reason of tickets being 
advertised for sale by the Tourists' Ticket Ex- 
change." That is the ground for suspecting that 
the Railway Commissioner's property was con- 
cealed on the premises. But what connection is 
there between the two matters? Somebody is 
alleged tp have advertised tickets for sale, and the 
inference the magistrate was asked to draw from 
that statement is that the tickets offered for 
sale were the property of the Railway Commis- 
sioner, and were concealed on the premises. 
There really seems to be no connection between 
the fact and the suspicion alleged to be founded 
upon it. Therefore, although for my part I am 
disposed to think that if it had been shown that 
there was reasonable ground for suspecting that 



tickets, the property of the Railway Commissioner, 
were concealed on the premises, the complaint would 
have been sufficient, I cannot in the single fact 
alleged see any ground whatever for entertaining 
any such suspicion. As I have pointed out, there 
was merely a statement by the deponent that he 
entertained a suspicion for which he gave no 
relevant reason whatever. As the<only suggested 
ground for suspicion of the unlawful obtaining of 
the property was that it was the property of the 
Railway Commissioner, and consisted of pas- 
senger tickets concealed on the plaintiff's 
premises, and there was no ground for drawing 
the inference of the concealment of any such 
property, the necessary element of reasonable 
suspicion that the property had been unlawfully 
obtained was entirely absent. The magistrate 
really acted upon a most vague shadowy state- 
ment, although I do not much wonder at his 
being misled, considering the extraordinary way 
in which the complaint was drawn. Any one 
reading it casually might fancy perhaps that there 
was in it an allegation that these tickets were 
concealed on the premises; but on examination 
I cannot see any such statement. It merely 
contains a statement that the deponent suspects 
they are concealed, for which suspicion he gives 
no relevant foundation. Therefore, the ground 
for the exercise of this summary power was 
wanting, and the magistrate was acting without 
jurisdiction, and was liable to an action by the 
person affected by his act. The appeal therefore 
fails. 

Cooper and Real J J. concurred.. 

Appeal dismiasidwith costs. 

Solicitor for appellant : K, J, Petersen, 

Solicitor for respondent : J. Howard Gill, 
Crown Solicitor, 
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Chubb J. 



2nd March, 1898. 



Re PEABSE, Ex parte eraser. 
Insolvency Act of 1874 (38 Vic, No. 5), ss. 
44 (l)f 106, 109 — Assignment by debtor to 
tJ'ustees for benefit of all his creditors — Notice 
of proceedings for adjwllcation — Fraudulent 
preference, 

A debtor, by deed, assigned all his property to trostees for 
the benefit of all his creditors, who, with the exception 
of D. (the holder of two current promissory notes made 
by the debtor for £22 IBs. 9d. and £16 Ss. 9d., who 
refused to sign or assent to the deed), all signed the 
deed of assignment. D. obtained judgment on the 
note for £22 16s. 9d. with costs, and on the dishonour 
of the second note his solicitors sent a telegram to the 
trustees to the effect that if arrangements were not 
made for the payment of the note, D. would proceed 
to make the debtor insolvent. At the date of the telegram 
the total amount due on D.'s judgment and on the 
second promissory note did not amount to £50, but D. 
having sued on the second note, the costs of his 
judgment brought the amount of his two judgments 
to more than £50, and he then presented a petition 
- for and obtained the adjudication of the debtor. The 
trustees had no notice of the proceedings from the 
date of the telegram until the adjudication was notified 
in the Gazette. 

Heldy that as at the date of the telegram D. was not a 
creditor in respect of a debt sufficient to ground a 
petition for insolvency, that telegram was not "notice" 
to the trustees " that proceeding had been taken or 
were about to be taken for the purpose of obtaining 
adjudication" within the meaning of s. 105 of The 
iMolvency Act of 1874, 

Motion on behalf of T. G. Fraser, the Official 
Trustee of the insolvent estate of W. R. Pearse, to 
set aside an assignment made between the insol- 
vent of the first part, Messrs. Delia and Thomber, 
the trustees named in the assignment, of the 
second part, and the creditors of the insolvent of 
the third part, and for an order directing the said 
Delia and Thomber to deliver up to the said 
Official Trustee the whole of the estate of the 
debtor which had come to their hands, or its value, 
and for the costs of the motion. 

All the facts and the arguments of counsel 
appear in the judgment of the learned judge. 

Macnatufhton for the Official Trustee. 

He Pearse, Ex parte Fraser. 



T..eu for the trustees of the assignment. 

C.A.V. 

2nd March. 

Chubb J.: At an informal meeting of the 
debtor's creditors, called by him on the 16th 
July, 1897, it was agreed that the debtor should 
assign all his property to the respondents in trust 
for all his creditors. On the 26th the assignment 
was executed. It was expressed to be made 
between the debtor of the first part, the zeflpon- 
dents (as trustees) of the second part, and '< the 
several persons whose names and seals are here- 
unto subscribed and affixed, being respectively 
creditors of the debtor," of the third part. 

The trust for the creditors, after realisation, was 
to apply the net proceeds of the estate pro raUi 
" in payment of the debts owing by the debtor to 
such of his several creditors as shall have proved 
their debts as hereinafter provided." The pro- 
viso is that no creditor shall be entitled to a 
dividend until he has proved his debt, by solemn 
statutory declaration or otherwise, to the reason- 
able satisfaction of the respondents. Ail the 
creditors except one, P. Davis, who had notioe of 
the meeting but did not attend, signed the deed. 
He refused to sign or assent to it, when tendered 
to him at the end of August. At the date of the 
deed Davis was a creditor in respect of two 
current promissory notes for £22 16s. 9d. and 
£16 18s. 9d. respectively, due four months after 
date. 

On the 8rd September, the first note having 
been dishonoured, Davis sued on it, and signed 
judgment on the 28th. On the 8th of October, 
the second note having been dishonoured, the 
solicitors acting for Davis gave notioe by telegram 
to the respondents that,unless satisfactory arrange- 
ments were made, he would sue on the note, and 
proceed to make the debtor insolvent On the 
21st and 22nd of October the respondents sold the 
stock in the estate by auction, and on the 15th of 
November they sold the book debts. They 
received the proceeds of the estate, and on the 4th 
of November declared a dividend of 8s* in the iS, 
which they paid to all the creditors except DaviSf 
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reserving an amount more than sufficient to pay 
him the same dividend — to wit, £21 18s. 5d. 

On the 27th of November Davis presented a 
petition in insolvency against the debtcAr^ who was 
adjudicated thereon on the 10th of December. 
Davis is the only creditor who has proved in the 
estate. 

On these facts it was contended for the trustee : 
— (1) That the assignment was a fraudulent 
preference within the meaning of s. 109 of the 
Insolvency Act ; (2) that it was an assignment of 
all the debtor's property for the benefit of all 
his creditors, and therefore void as an act of 
insolvency by virtue of ss. 106, 44 (1). For the 
respondent it was conceded that on the debtor 
being adjudicated insolvent the assignment became 
void by the operation of the statute ; but it was 
contended that the dealings of the trustees with 
the estate were bonajide^ and therefore protected by 
the proviso to s. 105 up to the time when the 
trustees had '< notice that proceedings had been 
taken, or were about to be taken, for the purpose 
oi obtaining adjudication of insolvency against 
the debtor," and on the question of notice it 
was contended that the earliest notice the respon- 
dents had was on the 20th of December, when 
the order of adjudication appeared in the Gazette. 

I believe this is the first time that the construc- 
tion of this section has come before the Court for 
consideration, and my inclination was to refer the 
matter to the Full Court for consideration ; but 
the amount involved is small, and the parties do 
not wish it, so I do not take that course. 

Counsel for the trustee contended that the deed 
was calculated to defeat or delay creditors, because 
they are compelled to prove their debts before they 
are entitled to payment, and was, therefore, a 
preference, inasmuch as it gives the respondents 
the power to reject proofs in their own interest — 
they being the two largest creditors. On this it 
is to be observed that, in fact, the trustees have 
not done so ; at any rate, no creditor has com- 
plained of it. The cases cited which come nearest 
to this (Ildertan v. JeweU, 88 L.J.C.P. 148 ; Ka; 
parte Cockbum^ 88 L.J. Bk. 17 ; Ford v. London 



Chartered Bank, 6 Vie. L.R. (E.) 828) can, I think, 
be distinguished. 

I am of opinion that the assignment was not a 
fraudulent preference. I cannot see how the 
effect of it was to defeat or delay the creditors or 
diminish the property to be divided amongst them. 
On the contrary, the intention of the debtor was 
to hasten the distribution of the estate. No 
creditor or creditors are preferred ; all are to share 
alike, and have done so. The assignment, 
however, is, as has been properly conceded, void 
by ss. 105, 44 (1) ; but I have no hesitation in 
finding, on the evidence, that all the dealings of 
the respondents with the property have been bona 
fide. 

The question of fact remaining for decision 
is when the respondents had notice of proceedings 
for obtaining adjudication, because after that date 
they are not protected by the proviso to s. 105. 
Notice in the section does not, I think, necessarily 
mean express notice. Knowledge is sufficient. 
The notice or knowledge relied on was the 
telegram of the 8th of October that unless 
satisfactory arrangements were made, Davis would 
sue on the second note, and proceed to make the 
debtor insolvent. Now, the action on this note 
was not commenced till the 18th of October, and 
the petition for adjudication was not presented 
till the 27th of November. I do not think this 
was notice within the meaning of the statute. 
The exact words are, '< notice that proceedings 
had been, or were about to be, taken for the 
purpose of obtaining adjudication of insolvency 
against the debtor.'* Li the second proviso to 
the same section, in the case of executions, there 
is required '* notice that a petition for adjudication 
had been presented " ; and by s. 88 it is declared 
that *' proceedings for adjudication of insolvency 
shall be by petition." I am therefore of opinion 
that the word *< proceedings " in s. 105 means 
proceedings by petition, and that the notice must 
be either that a petition has been, or is about to 
be, presented ; and further, that the moving 
creditor at the time of the notice must be com- 
lie Pearse, Ex parte Fiussb. 
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petent to present such a petition — ss. 46, 47 — (Re 
Bowler, Ex parte Caldwell, 6 Q.L J. 242). In this 
case it is clear that Davis, under any circum- 
stances, was not competent to present, on any 
ground, a petition earlier than the 5th of 
November, when he obtained his second judgment 
and brought his debt up to the statutory amount of 
£50. He had no subsisting debt of £50 at the date 
of the assignment. Notice, on the 8th of October, by 
a creditor who has not such a debt, in respect of a 
petition presented on the 27th of November, 
cannot reasonably be construed to be notice of a 
petition about to be presented. If it can, I do 
not see where you are to draw the line as to time. 
The notice to the respondents here in substance 
amounted to this : '* I have got a claim of less 
than £50 against the debtor. If he does not pay 
or arrange I shall sue him to judgment, and then 
if my debt amounts to £50, 1 shall present a 
petition in insolvency against him." In my view, 
therefore, this notice was abortive. Consequently, 
as the respondents did not have notice before 
December 20th, it follows that all their dealings 
with the debtor's property under the assignment 
being himd Jide, are valid. There remains in their 
hands the £21 18s. 5d., to which of course the 
official trustee is entitled. 

Now as to the costs. The motion asked (1) to 
set aside the deed as an act of Insolvency ; (2) as 
a fraudulent preference ; and (8) for an order 
against the respondents for delivery up of the 
estate or its value and costs. Except as to the 
£21 188. 5d., the motion has practically failed. 
The demands of the trustee's solicitors on the 
respondents were quite unreasonable, as they knew 
that the property had been realised and a dividend 
paid to all the creditors but Davis, and that he 
had been offered and refused it. What they 
should have demanded in the first instance was a 
statement of what the respondents had done under 
the deed, and of what money (if any) they had in 
hand. 

The respondents, too, did not tell the trustees' 
solicitors the whole truth. They said that they 

lie Feabse, Kjc parte Frabeb. 



had reserved, and had in hand, a sufficient sum 
to pay Davis his dividend, which at the most 
could not exceed £8 ; whereas they had the £21 
18s. 5d. If they had informed the trustee of this 
fact, and offered to pay it over, I would have 
given them their costs, but under these circum- 
stances I think the proper order to make is that 
the respondents, for this reticence, pay part of the 
official trustee's costs. The order therefore will 
be : (1) Declare the assignment of the 26th July, 
1897, from the insolvent to the respondents, to 
have bee]} an assignment for the benefit of the 
creditors of the insolvent within the meaning oi 
the Insolvency Act, and therefore void by the 
statute as an act of insolvency; (2) order the 
respondents to pay to the official trustee the sum 
of £21 18s. 5d., the admitted balance of the 
estate in their hands ; (8) order the respondents 
to pay to the official trustee his costs of this 
motion (including the costs of obtaining the order 
for leave to proceed herein), less the sum of £21 
18s. 5d.; (4) the trustee to have the remainder of 
his costs out of the estate. 

Solicitors for Official Trustee : Vnniack, Fox d 
Hohbs. 

Solicitors for the respondents : Roberts, Leu d 
Bamett. 



Griffith C.J. 



9th March, 1898. 



WILSON V, EGAN. 



Specific performance — One only of two contract- 
ing parties made a de/endunt — Practice — 
0. XVI. r. 5. 

Specific performance of a contract to purchase land will 
not be ordered in an action against one only of seTeral 
joint purchasers. 

Motion for judgment in default of pleadings in 
an action for specific performance of an agree* 
ment to purchase land. 
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Defendant and another made an agreement 
jointly to purchase certain lands from the 
vendor, the purchase to be completed within 
two years. The vendor died within that time, 
and the purchasers having failed to complete 
their agreement the plaintiffs (the executor of 
the vendor and his devisee) brought an action 
for specific performance of the contract against 
the defendant, claiming, in the alternative, 
damages. 

On a motion for judgment in default of defence. 

Gore- Jones for the plaintiffs, contended that the 
rule as to one of several parties jointly liable for 
the performance of a contract would apply. He 
did not ask for damages. 

Gbiffith C.J. : I am of opinion that specific 
performance of a contract for sale of land cannot 
be ordered in an action against one of several 
purchasers. Under the old procedure a suit for 
specific performance would have been brought in 
the Court of Chancery, which would not have 
made such an order in the absence of the other 
purchasers. The Judicature Act alters the 
remedies and not the rights of parties. Judgment 
against the defendant for specific performance 
would make him incur a burden which he never 
undertook. I cannot give judgment for specific 
performance in this action as at present constituted. 

Leave was granted to amend the writ and 
subsequent proceedings by adding the name of 
the other purchaser. 

Solicitor for plaintiff : 8, Pritcfutrd, 



MARCH SITTINGS OF THE FULL COURT. 
Griffith C.J. , Coopeb and Bbal J J. 

BABBETT 17. AUSTIN, Ex parte AUSTIN. 

March 2drd, 1898. 

Landlord and tenant — Tenant secretly remoV' 
ing fumUure—11 Geo, IL, c, 19, s. 4—9 Geo. 
/F., c. 83, 



S. 4 of the Act II Geo. II., o. 19, which provides a remedy 
for landlords in the event of tenants fraudulently 
carrying away or concealing goods to avoid distraint, 
is in force in the colony of Queensland. 

Application on behalf of Moffat H. Austin to 
make absolute an order nisi calling on Louisa 
Barrett and T. H. Brown, prosecutors, and the 
Justices of North Brisbane, to show cause why a 
conviction of the applicant by the said justices 
on an information under s. 4 of the Act 11 Geo. II., 
c. 19, should not be set aside on the grounds (1) 
that the information disclosed no offence, and (2) 
that there was no evidence of the tenancy of the 
applicant of the locus in quo of the offence. 

Austin had been charged before justices under 
s. 4 of the Act 11 Geo. II., c. 19, with fraudu- 
lently removing goods and chattels to prevent 
distraint by the landlord, and was convicted by 
the justices, who ordered him to pay £8, to be 
recovered by levy and distress, and in default 
imprisonment. 

Ltikin for the appellant. The section of the 
Act 11 Geo. II., c. 19, under which the informa- 
tion was laid is not in force in Queensland. Other 
sections have been adopted by T/ie Distress^ Replevin 
and Ejectment Act of 1867, but this was not 
adopted, and no doubt designedly. The section 
was not imported into this colony by the ;Act 9 
Geo. IV., c. 88, since it was not a provision 
applicable to the conditions of the colony at the 
date of that later Act. {H, v. Moloney, 1 Legge 
(N.S.W.) 74). 

The Distress, Replevin and Ejectment Act is a 
consolidation of the whole law of distress in this 
colony, and by the provision in that Act of other 
remedies for the landlord, and the omission to 
re-enact the section in question, that section is, if 
it ever was^ in force in this colony, repealed by 
necessary implication by that Act. The omission 
of the Act 11 Geo. II., c. 19 from the list of Acts 
in the Schedule to The Repeal Act of 1867 is acci- 
dental, as in the body of the Act, the Act referring 
to distraint is mentioned. On the second ground 
the appellant submits there was no evidence of 
his status as a tenant, which was, of course necessary 
Bakbett r. Austin, Ex parte Austin. 
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to support the conviction. He cited also Glasson 
V. Efjan (6 S.C.R., N.S.W. 85), Webb's Imperial 
Law, 137. 

ytacgregor showed cause. There was at least 
some evidence to support the finding of the justices 
that the appellant was a tenant, and as justices 
are as regards appeal from their decisions on 
questions of fact in the position of a jury, that 
evidence was sufficient to preclude the interference 
of this Court. On the point of law, the Act 11 
Geo. II., c. 19 is certainly in force in this colony. 
There is nothing to indicate that the failure 
to include that Act in the schedule of repealed Acts 
in TJie Repealing Act of 1867 was unintentional, and 
the argument of exclusion by consolidation and the 
provision of another remedy to the landlord carries 
no weight. The case of i?. v. Moloney (1 Legge 
74), relied upon to show that this Act was not 
imported into Australia by the Act 9 Geo. IV., c. 
88, is clearly distinguishable, as there never has 
been in Australia the necessary machinery for 
carrying out the Marriage Act which was the 
subject of that case. The English law of distress 
was imported by the Act of 9 Geo. IV. into 
Australia (per Stephen J., Slapp v. Webb, 1 S.C.R. 
(N.S.W.) Append. 64), and the actual section 
under which the present appellant was charged 
has been recognised as being in force in New 
South Wales {Ex parte Hart, 16 N.S.W. L.R. 399). 

Griffith C.J. : There are two questions in this 
case, one of general interest and the other of 
interest only to the parties. The first question 
is whether 11 Geo. II., c. 19, s. 4, which 
punishes tenants for fraudulently removing goods 
to avoid distress for rent, is in force in this colony. 
It has been assumed, apparently ever since an 
early period in the history of New South Wales, 
that some portions of that Act were in force, and I 
do not see any reason why they should not be in 
force. They were part of the law of landlord and 
tenant at the time of the establishment of New 
South Wales, and they were certainly part of the 
law of landlord and tenant of the realm of England 
in 1829, when the Act 9 Goo. IV., c. 88, s. 24, 

Babbett V, Austin, Ex parte Austin. 



was passed. If they were applicable to the 
circumstances of the colony, they then became the 
law in New South Wales. Some of the provisions, 
it may be assumed, then became in force. 
Is there, then, any reason why this particular 
section should not be in force ? I do not see any. 
I do not see why a fraudulent tenant should not 
be punished in New South Wales as well as in 
England. If that was once the law, if it became 
the law of New South Wales when the statute of 
Geo. IV. was passed, when did it cease to be the 
law ? It has never been expressly repealed. Bat it 
is suggested that it has been repealed by necessary 
implication. That argument is founded on the 
circumstance that in 1867 the Legislature re-enacted 
in 2'h£ Distress Replevin and Ejectment Act, and in 
Tfie Common Law Practice Act, several of the 
enactments contained in the Act of George II., 
but did not expressly re-enact this provision. That 
may be some reason for conjecturing that the 
Legislature contemplated repealing the parts that 
they did not re-enact, but it does not afford founda- 
tion for more than a conjecture. CertainJj the 
omission does not amount to a repeal by necessary 
implication. A statute can only be repealed by 
express terms or by necessary implication. The 
section has not been expressly repealed, and, 
therefore, remains in force. The other question 
is of interest to the parties, and that is 
whether the defendant in this case was a tenant 
of the complainant. That is a question which 
turns upon the meaning of words used by the 
witnesses in their evidence before the justices. 
When words of ambiguous meaning are used 
before justices, the justices must be, as a jury, 
the judges of the sense in which they are used. 
There may, indeed, have been no ambiguity at all 
in the words used in the actual circumstances 
under which they were used. What immediately 
preceded or followed may have been such as to 
show no ambiguity at all. In any case, the fact 
that words may be capable of t^o senses does 
not show that the justices were wrong in under- 
sianding them in one of those senses. If the 
words in the depositions were used in the sense 
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which is the most natural, the justices could 
come to the conclusion that the defendant was 
the tenant of the complainant. I think, therefore, 
that there was evidence on which they could 
come to that conclusion. The appeal therefore 
fails on hoth points, and the rule should be 
discharged with costs. 

CooFBB J. : I concur. 

Beal J. : I am of the same opinion. 

Solicitor for appellant : E. J. Petersen. 

Solicitor for respondent : J. B. Price. 



BRISBANE CIVIL SITTINOS. 



CooPEE J. 5th April, 1898. 

Be WILLIAMU (bVRRY V, ATTOENEY-aENEBAL OF 
QUEENSLAKD.) 

Will — Construction — Executor's right to residue. 

Where a testator made a will in the following terms : — 

** This is the last will and testament of me, J.W., of 
E., in the Colony of Queensland, Licensed Viotaaller, 
made the 10th day of April, 1896. Ist— I direct that 
all my property of whatsoever description be converted 
into money after my decease. 2nd— I give the follow- 
ing legacies : — 

To of the sum of 

To of the sum of 

To of the sam of 

To oi the sum of 

To of 'the sum of 

free of legacy duty. 3rd— As to the rest, residue and 
remainder of my property I give and bequeath the 
same to of . And I hereby 

appoint B. and C. the executors of this my will." 

Then followed the usual attestation clause and the 
signature of W. and two witnesses, G. and M. 
Held, that the executor was beneficially entitled to the 
whole estate. 

FuRTMER consideration of an action by William 
Barry, the executor of the will of John Williams, 
deceased, against the Attorney-General of Queens- 
land, for the administration of the estate of the 
said John Williams, I 



John Williams made his last will and testa- /^iC<'/<^ 
ment in the terms appearing in the head-note, 
and the will was proved by the plaintiff as one 
of the executors, the other executor having re- 
nounced probate. Plaintiff instituted an adminis- 
tration suit to determine who were the persons 
entitled, according to law, to share in the distri- 
bution of the estate, and the Begistrar, after 
making an inquiry as to the next-of-kin, certified 
that deceased had left no next-of-kin. All the 
debts having been paid, the plaintiff i^ow applied, 
on further consideration, for an order as to the 
disposal of the balance of the estate in his hands. 

Lukiny for plaintiff. The plaintiff is bene- 
ficially entitled to the whole estate for his 
own use. The presumption of the intention 
of the testator is in his favour, and the onus of 
proving that he was not intended to take bene- 
ficially is on the defendant. He cited RusseU v. 
Clowes (2 Coll. C.C. 648), Succession Act of 1867, 
ss 34, 35. 

Morse, for defendant. The executor is not 
entitled beneficially. The form of the will shows 
an intention (though it was nev^r carried 
into effect) to benefit persons other than the 
testator, and that expression of intention is 
sufficient to rebut the presumption in favour of 
the executor. He cited Bislwp of Cloyne v. Young 
(2 Ves. Sen. 91), North v. Purdon (2 Ves. Sen. 
495), DawsonY. CZ/irA;(15 Ves. Jr.4l4), Be Bacon's 
Wai (31 Ch.D. 460), Mence v. Mence (18 Ves. Jr. 
348), Homshy v. Finch, (2 Ves. Jr. 78), Williams 
on Executors, 1347. 

CoopsB J. : In this case the testator by his last 
will directed that all his property should be 
converted into money after his decease. He also 
appointed William Barry and Fredericik CQiallands 
executors of his will. Mr. Challands has since 
renounced probate. The difiiculty arises on the 
second and third clauses of the will. In the first 

he gives the following legacies ** To of 

the sum of ," and that occurs five times. By 

the second clause he says that ^' as to the residue. 

Re Williams (Bakry t\ Attorney- General 
OF Queensland). 
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the remainder of my property I give the same 

to ." 

Now, I am asked by the defendant to draw 
the inference from that that the testator by that 
third clause manifested the intention to deprive 
the executor of any interest under the will. The 
ordinary rule of law where, as in this case, 
there are no next-of-kin, is that if the executor is 
mentioned in the will, and nothing else is said, 
the executor takes the property, and his interests 
are protected by s. 35 of the Succession Act. 
What conclusion ought I to come to as to the 
intention of the testator? It appears that the 
testator deliberately executed the document in the 
form in which it now is, and that before he signed 
it in the presence of witnesses he deliberately 
determined to leave out the names of the legatees 
and the amoimts that at perhaps some time he 
had intended to give. He also left out the name 



of any person to whom he might have had the 
intention at some time to bequeath the residue. 
The only inference I can draw from that docu- 
ment is that the testator at the time that he 
signed the will in the presence of witnesses wished 
to eliminate altogether the second and third 
clauses of the will. Under these circumstances 
the will merely amounted to a direction that the 
property should be converted and for the appoint- 
ment of executors. Under a will of tiiat 
sort, there being no next-of-kin, the whole of 
the property goes to the executor. I there- 
fore declare the executor to be beneficially 
entitled to the whole of the balance of the estate 
in his hands. The defendant's costs of this action 
must be paid out of the estate. 

Solicitor for plaintiff : Hamilton d Graham, 
Solicitor for defendant : J, Howard Gill, Crotm 
Solicitor, 
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cannot compromise a debt due to the company 
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indemnify partners in purchased business from 
business debts. Liquidation of partner. Right 
of trustee of liquidating partner to indemnity 
against luibility of his estate for partnership 
debts. All the members of a business firm 
joined in a real property mortgage to B. to 
secure £6000 and interest. While the amount 
was still due, all the members of the firm 
entered into an agreement with a company 
for the sale by the members to the company 
of all the assets of the business as a going 
concern, which agreement contained a 
covenant for indemnity in the following 
terms : — The debts due and owing by and the 
liabilities of the vendors in connection with 
the said business, having been taken into 
account in estimating the consideration for 
the said sale, the company shall undertake, 
pay, sales by and discharge all such debts 
and liabilities, Including mortgage debts and 
all interest due, and to become due thereon, 
and shall indemnify the vendors respectively 
from and against payment of the said debts 
and liabilities, including mortgage debts and 
all interest due, and to become due thereon, 
and shall indemnify the vendors respectively 
from and against payment of the said debts 
and liabilities, and from and against all 
proceedings, claims and demands in respect 
thereof or any of them. 

Two years subsequent to the sale to the company, 
T., one of the members of the firm, went into 
liquidation, and B., whose debt was still 
unpaid, proved in the estate for £6128, the 



(ii) 



full amount due under his mortgfige, and his 
claim was allowed in full by T.*8 trustee. A 
few months later the company went into 
liquidation, and T.*8 trustee claimed, under 
the indemnity clause above set out, to prove 
against the assets of the company for the 
amount at which he had allowed B.'s proof 
against T.*s estate. 

Held, that the covenant for indemnity was a 
covenant with all the members of the selling 
firm jointly; that no individual member 
could, by himself, have sued upon the 
covenant, and that therefore T.'s trustee was 
not entitled to prove in respect of the liability 
of T.'s estate to B. 

Re Alfbed Shaw & Co., Ltd., Ex parte 
Welsbt (Bkal J.) 65 
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special purpose. A company went into 
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after notice of the application had been 
advertised, appointed liquidator to transfer a 
piece of land which was the only asset. 
Re The Bbisbane Hall Co. (Gbiffith C.J.) . . 143 

Winding up. Scheme of arrangement with creditors. 
Sanction of Court, 57 Fie, ho, 5, s. 2, 
Failure of company to carry out scheme ot 
arrangement. Right of creditors to prove 
against company for amount of original claim, 
S. & Co., a joint stock company for the wind- 
ing up of which a petition had been presented, 
entered into a scheme of arrangement with its 
creditors, to which the sanction of the Court 
was obtained under s. 2 of The Companies Act, 
1893. The scheme provided that the creditors 
should ** accept and receive the sum of twelve 
shillings and sixpence in the pound, in 
discharge of their respective debts," the 
amount of twelve shillings and sixpence to be 
payable by ten half-yearly instaunents, the 
first of which was to be made six months after 
the date of the sanction of the Court ; that 
creditors for sums not exceeding £100 might, 
at their option, claim and receive a sum equal 
to nine shillings in the pound ; that all further 
proceedings on the winding-up petition should 
be stayed, and the assets of the company 
handed back to the directors ; that the rights 
of secured creditors to their securities, and also 
all rights against sureties, should be reserved ; 
that the company should be at liberty to 
anticipate pari passu the payments of the 
instalments to all the creditors ; and also be at 
liberty after payment of the twelve shillings 
and sixpence in the pound, and making 
provision for the payment of future creditors, 
to pay the remaining seven shillings and 
sixpence in the pound pari passu. 
The company continued to carry on business, but 
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after the payment of two of the agreed 
instalments, a winding-up order was made 
against the company on the petition of a 
creditor. In that winding up, the Bank of 
Australasia, one of the creditors who were 
bound by the scheme of arrangement, claimed 
to prove against the company for the amount 
of their original debt, less the two shillings 
and sixpence received under the scheme. 
On the motion to admit their proof for that amount. 
Heal J. was of opinion that creditors bound by 
the scheme of arrangement could only prove 
in the subsequent liquidation for the amount 
which they had agreec^to accept under the 
scheme, and admitted the proof for that 
amount only, less the amount actually received. 
Held, on appeal, by the Full Court (reversing the 
decision of Real J.), that on the failure of the 
company to carry out the scheme of arrange- 
ment, the creditors bound by that scheme were 
remitted to their original rights, and were at 
liberty to prove in the subsequent liquidation 
for the full amount of their original claims, 
giving credit, however, for any amounts 
received under the scheme. 
Re Alfbed Shaw & Co., The Bank of 
Austbalasia's Claim (Gbiffith C.J., 
Coopeb and Poweb JJ.) 48 

Winding up of company having assets and liabilities 
in different jurisdictions. Equitable distri 
bution of assets among creditors in different 
jurisdictions. Principal and ancillary adminis 
trations. Domicile of company. Voluntary 
liquidation in country of domicile. Trans- 
mission of moneys between ancillary adminis- 
trations. Consent of principal administration, 
British Companies Act of 1886 (50 Vic, No. 
31), s. 13. Land held by British company in 
Queensland. In the administration of the 
i^airs of an insolvent company which has 
assets and liabilities in di£Ferent jurisdictions, 
the English law requires that, subject to any 
positive local law, the assets of the company 
are to be treated in such a manner as to 
provide for the equal treatment of all creditors, 
irrespective of the place where their debts 
were contracted or their proofs made. 

The country or colony under whose law a company 
is first formed is to be deemed the domicile of 
the company, and the administration of the 
affairs of the company in that country or 
colony is to be deemed the principal adminis- 
tration, and all administrations of the affairs 
of the company under other jurisdictions are 
to be deemed ancillary administrations. 

It is not necessary that the principal adminis- 
tration should be the result of judicial 
proceedings, but it may be caused by otiier 
proceedings which the law of the domicile of 
the company recognises as effectuaL 

The domicile of a company was in Victoria, where 
it was in course of voluntary liquidation. 
Winding-up orders had been made in England 
and in Queensland. An application by the 
Queensland liquidator for leave to pay money 
to the English liquidator, for the purpose of 
paying a dividend to the creditors who had 
proved in England, was adjourned, in order 
that the Victorian liquidators might be heard 
on the application. 

Re Alfred Shaw & Co., Ltd., Ex parte 
Mackenzie (Gbiffith C.J.) .. ..93 
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CONSENT OBDER— 
See Practicb . . 
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CONTRACT- 

Spedjic performance — Action atfainst one of two 
joint contractors See Pbacticr . . . . 156 

Damages for breach of contract. Failure to deliver. 
Time for payment and delivery. Interpre- 
tation of contract, 60 Vic., No. 6, «. 30. On 
16 Febniaty, 1897, plaintiffs and defendants 
entered into a contract for the purchase of 
bran, and the following contract note was 
signed by the defendants* managing director : — 
"Brisbane, 16/2/97. Sold to Howes Bros. 
& Co., one hand fed and seventy-five (175) tons 
prime bran at £2 12s. 6d., and twenty-five (25) 
tons prime pollard at £2 17s. 6d, Both ex 
mill. Free storage for one month. Deliverable 
in good order and condition. Terms — Nett 
cash in 30 days from date." 

Before the 18th March, plaintiffs applied to defen- 
dants for 65 tons of bran, but defendants were 
only able to supply 54 tons. On that date 
defendants made a demand on the plaintiffs 
for the whole amount payable under the 
contract for the 175 tons. Plaintiffs refused 
to pay this amount, but offered to pay for the 
bran already received, and asked defendants 
to deliver more bran. Defendants, in reply, 
wrote rescinding the contract, and plaintiffs 
bought bran in open market, and brought an 
action to recover the difference between the 
market price and the contract price of the 
balance of bra.n provided for by the contract. 

On the hearing of the action before a District 
Court Judge, without a jury, the jury found, 
in addition to the facts above set out, that 
the plaintiffs had evinced no intention of 
abandoning their contract prior to the action 
of the defendants in rescinding the contract, 
and that the defendants were not, at the time 
of such rescission, ready and willing to deliver 
the remainder of the bran in the terms of the 
contract, and he directed judgment to be 
entered for the plaintiffs for the difference 
between the contract price and the market 
price of the undelivered balance of the bran 
at the date of the defendants' letter repudi- 
ating the contract. 

Held, by the Full Court on appeal, that upon the 
true construction of the contract note, the 
rule laid down in The Sale of Goods Act, s. 
80, applied, and that payment and delivery 
were to be concurrent, except that plaintiffs 
need make no payment until 30 days from the 
signing of the contract note, and that 
defendants were not, on the refusal of plaintiffs 
at that date to pay for bran which had not 
been delivered, entitled to rescind the contract, 
and were liable for damages. 
Howes Bbob. v. Queexbland Milling Co. 
(Griffith C.J., Cooper J.) .. ..83 

CONTRIBUTOBY— 

SeeCowAin 148 

CONVEYANCE— 

On sale. See Stamp Duties 24 



CORPORATION— 

Recognizance by. See Cour any 87 

COSTS— 

Croion^s right to costs on appeal from conviction by 
justices on a criminal charge. Costs not 
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allowed to the Crown snooessf nlly resisting an 
appeal from a conviction before justices on a 
distinctly criminal charge. 
R. V. Ah Lin (Griffith C.J., Cooper and 
RealJJ.) 1 

In action against assurance fund. See Real 
Property 66 

In divorce proceedings. See Divorce . . . . 75 

Party deeliniug to proceed by consent order. See 
Practice 91 

Successful plaintijf in administration action — 
Plaintiff proceeding by more expensive 
method, ^ee Practice . . 110 

covenant- 
To indemnify a partnership from loss. See Company 65 

For indemnity under s. 68 of The Real Property 
Act ef 1861. 5w Company 70 

creditors— 

Priorities of in administration action. See Practice 42 

CRICKET OROUND- 

SeeWkQUAUT .. .. • 148 

CRIMINAL LAW— 

Defamation. 5^e Defamation 63 

Criminal Law Amendment Act of 1891 (55 Vic., 
No. 24), ss. 6, 21. Indecent assault on a girl 
under the age of 14 years. Defence of reason- 
able belief that the girl was over the age of 14 
years. The defence of belief on reasonable 
grounds that a girl is not under the age of 
14. which is allowed by s. 6 of the Act 55 
Vic, No. 24, to a charge of unlawfully carnally 
knowing a girl under 14, applies also to a 
charge of indecent assault. R. v. Schlobs 
and Maouire (Griffith C.J., Cooper and 
RealJJ.) 21 

Crown case reserved. Prisoner committed for 
sentence. Power of judge to reserve point 
arising on depositions. Sexual offence by boy 
under 14. Practice where no offence disclosed 
by depositions. 50 Vic., No. 17, s. 113. A 
prisoner committed for sentence to the 
Criminal Sittings of the Supreme Court on a 
charge of having committed an unnatural 
offence with a male, on his arraignment on a 
charge before that Court, pleaded guilty to an 
attempt to commit the offence, which plea 
was accepted by the Crown. Upon the 
depositions taken before the committing 
justices, it appeared that the prisoner was 
the pathic in the offence, he having induced 
the agent, who was a boy under 11 years of 
age, to do the act. 

Held, that in the case of a prisoner committed for 
sentence and pleading guilty the judge has 
power to reserve for ue consideration of the 
Court a question of law arising on the 
depositions. 

Held, also, that sexual capacity on the part of the 
agent is a necessary element in every offence 
involving carnal knowledge, and that, as it is 
a presumption of law that that element is not 
present in the case of a boy under 14 years of 
age, the prisoner could not, on the facts 
disclosed by the depositions be convicted 
either of the offence charged or an attempt to 
commit that offence. 

R. V. Moody (Griffith C.J., Cooper and 
RealJJ.) IW 
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Prisoners charged jointly. Right of accused to 
give evidence on behalf of fellow accused, 56 
Vic, No. 3, ss. 2y 3. Where two or more 
accused persons are jointly charged with an 
offence, each of the defendants is a competent 
witness on behalf of the other. Jono Song v. 
Jot Hot (Griffith C.J., Cooper and Beal 
JJ.) 109 

CROWN— 

Sight to costs on appeal from conviction by justices 
on a criminal charge. See Costs . . . . 1 

CROWN CASE RESERVED— 

See Criminal Law 
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CROWN LANDS— 

Crown Lands Act of 1884 (48 Vic., No. 28), ss. 26, 
48, 49. ** Agent, trustee or servant " applying 
to select land. Onus of proof of disability of 
applicant. Absence of evidence of disability. 
The onus of proving that an applicant for 
land under The Crown Lands Act of 1884, is 
" an agent, servant or trustee of or for any 
other persons," within the meaning of s 48, 
lies on the person impeaching the application. 

Where an applicant for land has stated on oath 
that he is not such an agent, servant or 
trustee, the Commissioner, the Land Board or 
the Supreme Conrt cannot, in the absence of 
evidence negativing his statement, refuse his 
application on the sole ground of their 
disbelief of that statement. 
Quarrell's Appeal (Cooper, Real and Power 
JJ.) 120 

Crown Lands Act of 1884 (48 Vic., No. 28), u. 21, 
57. Appeal from refusal oj Land Board to 
grant extension oj time for compliance iptth 
conditions of improvem4:nt on a grazing farm. 
31 Vic , No. 6, s. 20. Held [affirming the 
decision of Griffith C.J. in Chambers (3 
Q.L.J. (N.C.) 2)] , that an appeal does not lie 
from a refusal of the Land Board to grant to 
a selector, under s. 57 of the Act 48 Vic, No. 
28, an extension of time for making the 
improvements required by the Act. 
Re Dtson'b Appeal (Cooper, Real and Power 
JJ.) 37 

CUSTOMS— 

Customs Act, 1873 (37 Vic., No. 1), s. 188, Fifth 
Schedule, Counts 12, 14. Guilty knowledge of 
defendant. Onus of proof. On a charge 
under s. 188 of Th^ Customs Act, 1873, of 
having possession of uncustomed goods, or 
being knowingly concerned in evading duties 
of customs upon goods, or in dealing with 
goods with intent to defraud the Customs, 
proof is necessary of guilty knowledge on the 
part of the defendant, and the onus of such 
proof lies on the prosecution. 
R. V, Colter, Ex parte Colter (Griffith 

C.J., Cooper and Real JJ.) . . . . 27 

DEFAMATION— 

The Defamation Law of Queensland (53 Vic, No. 
12), ss. 37, 46. Prosecution, by Attorney- 
General. Sanction of judge. S. 37 of The 
Defamation Law oJ Queenitland does not apply 
to criminal proceedings instituted inrtute 
officii by the Attorney-General, as the Crown 
is not specially named in the section. 

YaUs V. The Queeti, 15 Cox. C.C. 686, 14 Q.B.D. 
648 followed. 
Regina v. Murput and Hobart (Chubb J.) . . 63 
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DAMAGES - 

See Contract ~ 

DECLARATION OF RIGHT— 

See Mining ^^^ 

DELIYERY- 

See Contract ~ 



DISQUALIFICATION— 

Of justices by interest. See Justices 

DISTRIBUTION— 

Of assets of company in different jurisdictions See 
COMPANT 



79 



93 



DIVORCE— 

Unfounded counter charges by wife. CosU. 
Where a wife who was found guilty of 
adultery in a husband's action for dissolution 
of marriage, made unfounded counter charges, 
she was allowed the costs of defending the 
charge of adultery, but was disallowed the 
costs of bringing the counter charges; and 
the husband was allowed the costs of rebutt- 
ing them ; and such costs were ordered to be 
deducted from the costs allowed to the wife. 
Ukrt v. Urrt ^Cooper J.) ^5 

DOMICILE - 

Of company. See Compant 

ESTOPPEL- 

Against a company. See Compant . . 
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EVIDENCE— 

Otius of proof of disability to select land. See 
Crown Lands . . . . . . • . . . 120 

Onus of proof. Guilty knowledge. See Customs 27 
Right of primntrs cliarged jointly to give evidence 

on beiuilf of fellow accused. See Criminal Law 109 
Wrongful admission of . Appeal. S«« Practice . . 7 

EXECUTION— 

Against administrator. Registration of writ on 

land. See Real Propertt 1* 

101 



Form of Ji. Ja. See Practice 



EXECUTOR— 

Right to residue. 
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FEDERAL ACTS— 

Australasian CiHl Process Act of 1886 (49 Vic, 
No. 3). See Foreign Judgment . . . . 11 

The Australasian Civil Process Act, 1886 (49 Vic, 
No. 3), ss. 8, 10. Breach of contract com- 
mitted mthtn the colony. Where by a contract 
made out of Queensland, the price of goods is 
to be remitted to a person in Queensland, 
non-payment of the price is a breach of the 
contract committed within Queensland, and 
an action for the price may be brought in 
Queensland under The Australasian Civil 
Process Act, 1886. 

Alfred Shaw and Compant, Limited v, Drake 
AND Stubbs (Griffith G.J.) . . . . 12 

FIERI FACIAS— 

Form of. See Practice 101 

On land. Registration of . S^tf Real Propxbtt . . U 

FOREIGN JUDGMENT— 

Execution on foreign judgment. Judgment of 
Supreme Court of Victoria. Defendant resi- 
dent in Queensland. Judgment by default. 
The Common Law Practice Act of 1867 (31 
Vic, No. 17), s. 22. The Atistradasian Civil 
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Procen Act of 1886 (49 Vic., No. 3). A 
judgment of the Supreme Court of Victoria, 
obtained in default of appearance against a 
defendant who at the time of the commence- 
ment of the action was not resident in Victoria, 
and who was served with the writ in Queens- 
land, will not be enforced by the Supreme 
Court of Queensland, where the procedure 
prescribed by The A ustralanan Civil Proceti 
Act of 1886 has not been followed. 
Permanent Building and Invettment Association v. 
Hudson (7 Q L. J. 28) followed. 

Gray v. Fbaser (Chubb J.) 11 

FORMA PAUPERIS— 

See Insolvency 110 

FRAUDULENT PREFERENCE- 
S' Insolvency 28, 99, 154 

GOLDFIELDS— 

See MzNiNo . . . . . 131 

GRAZING FARM— 

Claim to he entitled to be transferee of. Pleading, 
See Practicb 

INDECENT ASSAULT- 

See Criminal Law 



INJUNCTION— 

Absence of evidence of intention to violate the law. 
See MiNiNO 181 



Appeal from order dissolving injunction. 
Practice 



See 



142 
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Perpetual. See Practice 

INSOLVENCY— 

Committee of inspection. Power of majority of 
creditors to vote remuneration to. Invalid 
resolution. fn$olvency Act of 1874 (38 Vic, 
No. 6)j ss. 202, 92. The Insolvency Act of 
1874 makes no provision for the remuneration 
of a committee of inspection, and a resolution 
by a majority of creditors in an estate to give 
the remuneration out of the estate to such 
committee may be successfully impeached by 
any non -assenting creditor. 

At a meeting of creditors under s. 202, a resolution 
was passed allowing the trustee remuneration 
at the rate of five per cent, on all amounts 
collected. At the time of the passing of the 
resolution it was represented to the meeting, 
with the concurrence of the trustee, that two 
per cent, of the five per cent, allowance would 
be paid by him to the committee of inspection. 
The resolution registered contained no refer- 
ence to this promise or undertaking. On a 
motion by a dissenting creditor to set aside 
the resolution as invalid : 

Held,ih9X the Court was not precluded by the form 
of the resolution from inquiring as to its real 
intent, and that as such inquiry revealed an 
intention to apply the assets of the estate in a 
manner not authorised by law, the applicant 
was entitled to a declaration that the reso- 
lution was invalid. 

Re Graziers' Butchering Co. , Ex parte /iS" 
Parbuby, Laub & Co. (Griffith C.J.) . . •4|6' 

Fraudulent preference. A rrangement between prin- 
cipal creditor and debtor, by virtue of which 
other creditors' dividends are increased, but 
whereby principal creditor is to receive a larger 
dividend than other creditors. Arrangement 
not secret. Legal fraud. Practice, Appeal. 
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Evidence taken before Full Court. Defendant, 
who was a customer of plaintiffs, a banking 
company, and who had been carrying on 
business for some time, in August, 1893, 
presented a petition for the liquidation of his 
affairs by arrangement. Plaintiffs put in a 
proof as secured creditors in his estate for 
£1724 16s. 9d.. valuing their security at 
£1000. Shortly after the first meeting, 
plaintiffs, at defendant's request, agreed to 
advance to G. sufficient money to enable him 
to purchase defendant's estate from the 
trustee for defendant's benefit, it being under- 
stood that defendant should obtain his 
discharge from his creditors to enable him to 
do so. It was further agreed that plaintiffs 
should refrain from claiming a dividend in 
the estate for the time being, and should 
assist defendant in his business, defendant 
agreeing to pay at a later date plaintiffs' 
original claim in full. These arrangements 
were made with the knowledge and approval 
of the trustee of the estate, who, with the 
sanction of the committee of inspection, sold 
the estate to G. at a price which enabled him 
to pay to the other creditors a larger dividend 
than would have been payable had the 
arrangements between the plaintiffs and 
defendant not been made. It was no part of 
the agreement between plaintiff and defen- 
dant that these arrangements should be kept 
secret. 

In October, 1893, defendant obtained his discharge, 
and in November a fresh account was opened 
by him with plaintiffs, in which he was, with 
his consent, debited with the sum of £1675 
188. 4d.,made up of the'amountof his original 
debt and two small advances made subse- 
quently to his discharge, less the proceeds 
of some securities. Defendant continued to 
bank with plaintiffs, and in February, 1896, 
executed a mortgage deed in their favour to 
secure the then amount of his overdraft, he 
having subsequentlv to his discharge and 
before that date paid them moneys exceeding 
the amount of the unsecured balance of their 
original debt, and they having made advances 
to practically the same amount. To an 
action on the covenant in the deed, the 
defendant pleaded that the agreement of 1893 
was illegal as a fraudulent preference, and 
that the deed sued upon, being given in pur- 
suance of that agreement, was void. 

Held (affirming the decision of Griffith C. J.), that 
the agreement of 1898 was not illegal. 

Per Griffith C.J. : Assuming that that agreement 
was illegal, plaintiffs' unsecured debt had 
been voluntarily paid by defendant subse- 
quently to his discharge, and his indebtedness 
to plaintiffs at the date of the execution of the 
deed of 1896, consisting of a balance of a 
secured debt and advances recoverable by law, 
was a valid consideration for that deed. 

Per Griffith C. J. : There is no such thing as 
legal fraud as distinguished from actual 
fraud. A transaction which is honest in 
fact, which transgresses no law, and by which 
no one is injured, cannot be held to be 
fraudulent. 

Union Banr of Australu, Liuitbd v. Paton 
(Chubb, Real and Power JJ.) . . . . 28 
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FrayduUnt preference. Asiignment by debtor to 
trustee for benefit of allku creditors. Notice 
of proceedings for abjudication. Insolvency 
Act of 1874 (38 Vic., No, 5), s$. 44 (1), 105, 
109. A debtor, by deed, assigned aJl his 
property to trustees for the benefit of all his 
creditors, who, with the exception of D. (the 
holder of two current promissory notes made 
by the debtor for £22 168. 9d. and £16 8s. 9d., 
who refused to sign or assent to the deed), all 
signed the deed of assignment. D. obtained 
judgment on the note for £22 16s 9d. with 
costs, and on the dishonour of the second note 
his solicitors sent a telegram to the trustees to 
the effect that if arrangements were not made 
for the payment of the note, D. would proceed 
to make the debtor insolvent. At the date of 
the telegram the total amount due on D.*s 
judgment and on the second promissory note 
did not amount to £50, but D. having sued on 
the second note, the costs of his judgment 
brought the amount of his two judgments 
to more than £50, and he then presented a 
petition for and obtained the adjudication of 
the debtor. The trustees had no notice of 
the proceedings from the date of the telegram 
until the adjudication was notified in the 
Gazette, 

Held, that as at the date of the telegram D. was 
not a creditor in respect of a debt sufficient 
to ground a petition for insolvency, that 
telegram was not '* notice" to the trustees 
'* that proceeding had been taken or were 
about to be taken for the purpose of obtaining 
adjudication " within the meaning of s. 105 of 
The Insolveticy Act of 1874. 
Re Pearss Ex parte Fraseb (Chubb J.) . . 154 

Fraudulent preference. Power of trustee to admit 
an amended proof of debt by unsecured creditor, 
Imolve^tcy Act of 1874 (38 Vic, No. 5), s. 
132, A creditor obtained part payment of a 
debt from a debtor subsequently to an act of 
insolvency and under circumstances amount- 
ing to a fraudulent preference. He was 
afterwards ordered to repay the amount so 
obtained to the trustee. 

Held, that the creditor was entitled to prove for 
the full amount of his original debt. 
Re Grioo and Co., Ex parte Duffy Bros. 
(Griffith C. J.) 99 

Jurisdiction, Power of Central Judge to adjudicate 
debtor whose usual residence is not tcithin the 
Central District. 59 Vic, No. 21, s, 12 
Imolvencu Act of 1874 (38 Vic, No. 5), s. 40, 
r. 22. The Judge of the Central Court has 
no power to make an order, whether on a 
debtor's or a creditor's petition, for the 
adjudication of a debtor whose usual residence 
is not within the Central District as described 
by the First Schedule to 2'he Supreme Court Act 
of 1895, and such an order, if made, is to be 
treated as a nullity. 
Re Friswsll (Power J.) 10 

Married Woinan. Petitioti in forma pauperis by 
married woman, Aiarried Woman^s Property 
Act of 1897 (61 I ic. No, 2), s. 1, Itisolvency 
Act of 1874 (38 Vic, No. 5), s, 29, S8 Vic, 
No, 25, s, 65, 54 lie. No. 9, s. 3 (5), A 
married woman may, since the passing of The 
Married Woman^s Property Act of 1897, petition 
for adjudication of insolvency against herself. 
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notwithstanding that, at the date of the 
adjudication, ske is not possesned of any 
separate estate. 

Re L. A BAUi (Griffith C.J., Cooper and 
RealJJ.) .. .. 110 

INSURANCE— 

Stipulation in policy requiring notice to insurers of 
subsequent insurance. Effect of failure to 
g\ve notice of subsequent invalid or tfoidabU 
policy. A policy of insurance on a dwelling- 
house obtained by plaintiff from defendants, 
an insurance company, contained a stipulation 
that no claim should be recognised or recover- 
able if the property insured was previously or 
subsequently insured elsewhere, unless the 
particulars of such other insurance were 
notified to the company in writing, and 
allowed by endorsement on the policy ; and 
it was provided that, on such notice being 
given, it should be optional with the company 
to cancel the policy, returning the rateable 
premium for the unexpired term. 

The plaintiff subsequently obtained from a second 
company a further insurance on the same 
' property, but the policy was alleged to be 
voidable on the ground of misrepresentation 
by the plaintiff, and a claim being made 
thereunder, the company elected to treat the 
policy as void. No notice in writing of this 
second insurance was given to the defendants, 
and, on a claim against them under their 
policy, they alleged a breach of the stipulation 
as to notice of subsequent insurances by 
reason of the failure to give them notice of 
the assurance with the second company. 

Held, that the defendants were entitled to notice 
of the second insurance, and that the fact of 
the policy for that insurance being voidable, 
and afterwards avoided, did not affect their 
right to notice, and that, therefore, the plain- 
tiff was not entitled to recover. 

Carpenter v. Providence Wtishington Insurance Co, 
(15 Peters 495; 2 Hare & Wallace 105) 
followed. 

Clark V. New England Mutual Insurance Co. (6 
Cush. 342, 68 Am. Bep. (Mass.) 44) and 
Hubbard v. Hartford Fire Insurance Co, (11 
Am. Bep. (Iowa) 125) not followed. 
SiNNAMON V. New Zealand Insubancb Co. 
(Griffith C.J.) 144 

INTESTACY— 

Restriction on alienation of land, 41 Vic,, No, 

24t «. 24. Involuntary alienation. See Beal 

Property . . . . . . . . . . 14 

Administration action for administration of land 
oftly. Intestacy Act of 1877 (41 Vic., No, 24), 
ss. 22, 24, See Practice 110 

INTEBLOCUTOBY MOTION— 

See Practice 
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JUDGMENT CBEDITOBS— 

Administration action. Priorities, 



See Practice 43 



JUSTICES— 

Appeal from. Finding of fact, SeeFnxcncE .. 104 
Appeal from. Special case. Appeal from Small 
Debts Court. Proceedings before justices, 50 
Vic, No, 17, ss. 38, 40, 226. The words 
*' proceedings before justices ** in s. 326 of 
The Justices Act, 1886, refer to proceediogs 
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before justices sitting in Petty Sessions, and not 
as a Court of Record. An appeal by way of 
special case does not, therefore, lie under 
that section from a judgment of a Small Debts 
Court 
The decision of Chubb J. (p. 87) reversed. 

Gkkkn and Murbxlls v, Abelaide Steam 
Shipping Co., Ltd. (Oriffith C.J., 
Cooper and Bxal JJ.) . . . . 87, 114 

Appeal. SpecieU ease. Small DehU Juriidietion. 
Refusal of justices to state a case. Recognisance 
on behalf of Corporation. Justices Act (50 
\ic., No. 17), ss. 226, 227, 229, 230, 231. 
Justices, when asked to state a case, may 
refuse to do so on other grounds than that of 
the request being, in their opinion, friyolous. 

Semble, a recognisance entered into on behalf of a 
corporation, by their manager only, without 
sureties, is not a sufficient recognisance under 
s. 227 of The Justices Act, 1886. 
Green and Murrslls v. The Adelaide Steam 
Shippino Co., Ltd. (Chubb J.) . . . . 87 

Bond fide mistake of fact. Power of justices to 
convict in absence of evidence impeaching prima 
facie excuse. Where, on the hearing of a 
complaint before justices, the defendant sets 
up an excuse prima facie reasonable, and no 
evidence is given impeaching the truth of such 
excuse, the justices should not convict. ^ 

R. V. Gracey, Ex parte Gracbt (Griffith ^'^ 
C.J. , Cooper and Real JJ.) . . . . TO^ 

IHsqualifkation of justice. Pecuniary interest of 
justice in suiject matter of complaint. Rate- 
payer hearing summons to recover fine payable 
to his rating authority. Certiorari to quash 
order of dismissal. A certiorari will lie in a 
proper case to quash an order by justices 
dismissing a summons 

Where an order was made dismissing a summons 
to recover a fine payable to a Divisional 
Board by a Bench of Magistrates, one of 
whom was a ratepayer of that Board, a writ 
of certiorari was granted to bring up and 
quash the order. 

R. V. Justices of Antrim (1895, 2 Ir. R. Q.B. 603) 
not followed. *M 

R. V. TCHORZEWSKI (GRIFFITH C. J., CoOPER J.) 4AJL 

Hearing of charge before justices. Justices obtain- 
ing and acting vpon evidence, other than tliat 
tendered at the hearing. Decision of justices. 
Subsequent statement forming part oj decision. 
Quashing order. M. with tiiree others was, 
on the complaint of N., charged before justices 
with a common assault. At the conclusion of 
the evidence the justices retired from the 
bench and on their return discharged defen- 
dant M. and convicted the other defendants. 
A cross-charge against N. on the complaint 
of M. was then immediately heard by the 
same Bench, it being agreed that the evidence 
given in the first case should be taken as 
given on the cross-charge. The Bench dis- 
charged N., but the chairman stated that he 
had, during the hearing of the first case 
(which occupied two days), made private 
kiquiries outside the court as to the character 
of both M. and N. , and that he had learnt 
that they both bore excellent characters, and 
that those inquiries had influenced the decision 
of the Bench on the second case. 
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Held, that it should be inferred under the circum- 
stances that the inquiries had influenced the 
decision in the first case, and that the state- 
ment must be taken to form part of that 
decision, and that therefore the conviction of 
the defendants other than M. must be 
quashed. 

NouD V. Burgess, Ex parte Buroess (Griffith 
C.J., Chubb and Real JJ.) . . . • 187 

Search warrant. Trespass, Jurisdiction of justice. 
Towns Police Act (19 Vic., No. 24), s, 2, 
Reasonable ground for suspicion. Railway 
tickets in hands of private persons. Defendant, 
a justice, issued a warrant for the search of 
the plaintiff's premises. The warrant was 
founded on a complaint made on oath by an 
officer of the Railway Department, duly 
authorised by the Railwav Commissioner, in 
the following terms: "The following goods, 
the property of the Railway Commissioner — 
namely, a quantity of passenger tickets which 
he (the deponent) has reasonable cause to 
suspect, and does suspect, are concealed on 
the premises of the T. Exchange, by reason of 
tickets being advertised for sale by the T. 
Exchange." In an action by plaintiff for 
damages for a trespass committed under this 
warrant, 

Held, that the complaint did not disclose reason- 
able grounds for belief by the defendant that 
the tickets alleged to be concealed had heea 
unlawfully obtained, and that he had, there- 
fore, no jurisdiction under s 2 of the Act 19 
Vic. No. 24, to issue the warrant, and was 
liable for the tresspass. 
Bridoeman v. Macalistbr (Griffith C.J., 
Cooper and Real JJ.) 151 



LEGAL FRAUD— 
See Insolvency 
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LEGAL PRACTITIONER- 

Power to take articled clerk. See Articled Clerk . . 61 

LANDLORD AND TENANT— 

Tenant secretly removing furniture. 11 Geo. II., 
c. W, s. 4. 9 Geo. IV., c. 83, S. 4 of the 
Act 11 Geo. II.. c. 19, which provides a 
remedy for landlords in the event of tenants 
fraudulently carrying away or concealing 
goods to avoid distraint, is in force in the 
colony of Queensland. 

Barrett r. Austin, Ex parte Austin (GfiiFFrrH 
C. J., Cooper and Real JJ. ) . . . . 157 

LICENSING ACTS— 

Application for permission to keep open a second 
bar on application for transfer of license. 
Certiorari. Licensing Act of 1885 (49 Vic, 
No. 18), ss. 30, 68. An application for leave 
to keep open a second bar can onlv be made 
on an application for an original license, or 
an application for renewal of a license. 
The Queen (on the Relation of Smith) v. 
TiLSTON (Griffith C.J„ Cooper and 
RealJJ.) 6 

Local Option, License granted contrary to Local 
Option resolution. Right of licensee to a renewal 
of license. Notice to Licensing Authority. 
Mandamus. Licensing Act of 1886 (49 lie, 
No, 18), ss. 120, 124. In 1887 the third of the 
Local Option resolutions was adopted in the 
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Licensing District of N. In January, 1897, C. 
applied to the Licensing Authority of that 
district for a wine-seller's license, which was 
granted, both the applicant and the Licensing 
Authority being ignorant that the resolution 
was in force. C. shortly subsequently became 
aware that the resolution was in force, but 
nevertheless in April applied to the Licensing 
Authority, under the same chairman, for a 
renewal of his license from the following 
July, which application was verbally granted 
by the Bench. Before, however, the certificate 
was signed, the Bench became aware of the 
passing of the resolution, and the chairman 
refused to sign the certificate. 

Held, that a mandamus ought not to be granted 
to compel the signing -of the certificate. 

SeinblCf a Licensing Authority is not bound to 
grant a renewal of a wine seller^s license. 
B. V. Anderson, Ex parte Clabk (Griffith 
C.J., CooPEB AND Power J J.) . . . . 60 

LIQUIDATION— 

By arrangement. See Insolnency 28 

Of company. See Company 93 

LOCAL OPTION— 

See Licensing Acts 60 

MANDAMUS— 

To Registrar of Titles. See Real Property . . 14 

To Licensing Authority. See Licensing Acts . . 60 

MARRIED WOMAN— 

Petition for insolvency, in forma pauperis. See 
Insolvency 110 

MINER'S RIGHT— 

Set Mining 76 

MINING— 

GoldfUlds Act, 1874 (38 Vic., No. 11), s. 69. 
Mining claim. Incapacity to sue icithout 
miner*t right. Action by cestui que trust, 
against trustee. S. 69 of The Goldfields Act, 
1874, which restricts the right to bring actions 
in respect of mining claims to persons who, 
at the time when the rijght to the relief sought 
accrues, are holders of miner's rights, does 
not apply to a cestui que tru^t who seeks to 
enforce against his trustee the fulfilment of a 
trust with respect to a mining claim. 
Theodore v, Theodore (Griffith C.J., 
Cooper J.) 76 

Goldfields. Trespass. Right4 of possession of 
applicant for a gold mining lease where appli- 
cation is informal and svhsequently rejected. 
Rights of possession of holder of lease granted 
by Crown in terms contrary to the Goldfields 
Regulations. Injunction. Absence of evidence 
of intention to violate the law. Declaration of 
right. In June, 1896, plaintiffs, a mining 
company whose operations were to be carried 
on by dredging, applied to the Warden for a 
gold-mining lease of certain lands, which 
included part of the bed of a river and a creek 
flowing into the river, with other lands 
adjoining, and, pending the decision of the 
Minister on their application, the plaintiffs 
took possession of the lands, and worked them 
according to the Regulations. The application 
was rejected, apparently on the ground of the 
inclusion of the other lands, which was not 
authorized by the Regulations. After the date 



of the application, the defendants, who were a 
quartz-crushing company, let go from a dam 
on the creek a large quantity of sludge and 
tailings, and thereby caused considerable 
damage to plaintiffs^ dredging plant, and 
othei-wise hindered the plaintiffs' operations. 
The defendants had for many years been in 
the habit of discharging their sludge and 
tailings in the same manner without objection 
from the Crown. 

In November, 1896, the plaintiffs made a fresh 
application for a lease, comprising the river 
and creek beds only, and in February, 1897, 
on that application, a lease was granted, which, 
on its face, showed that the land was not of 
the configuration prescribed by the Regulations 
relating' to ordinary gold -mining leases. 
Plaintiffs then brought an action claiming 
damages for the alleged trespasses prior to the 
application of November, and an injunction 
restraining the defendants from future 
trespasses of a like nature. On the trial of the 
action before Cooper J., the plaintiffs' evidence 
having shown the above facts, Cooper J. 
nonsuited the plaintiffs on both causes of 
action. 

Held, on appeal, that the application of June, 1896, 
not being in conformity with the Goldfields 
Regulations, and having been in fact refused, 
the possession of the plaintiffs, prior to the 
application of November, being nnauthorised 
by law, did not entitle them to object to the 
continued user of the locus in quo by the 
defendants in the same manner as theretofore, 
and that they were properly nonsuited as to 
their claim for damages. 

The defendants, by their statement of defence, 
claimed a right to discharge their sludge and 
tailings as theretofore. 

Held, that the lease of February, 1897, was prima 
facie valid as a gold-mining lease, and that the 
plaintiffs had a good title, and that they were 
entitled to restrain the defendants from 
commHting further trespasses, and that a 
declaration of that right should be made ; but 
that, as the defendants' claim was only to 
exercise a supposed legal right to let down the 
sludge and tailings, and there was no evidence 
of an intention on their part to do any act not 
authorized by law, an injunction would not be 
granted, the declaration affording the plain- 
tiffs all necessary protection. 
Deep Creek Gold Dbedging Co. v. Gympie 
Quartz Crushing Battery Co. (Griffith 
C.J., Churb and Real J J.) . . . . 131 

Mines Regulation Act of 1889 {53 Vic, No. 7),9s. 
18, 26. Person killed in a mine. Right to 
recover compensation. Person entitled to sue. 
Personal representativei. Accident in a mine. 
Negligence. The words '* personal represent- 
atives " in s. 26 of The Mines Regulation Act 
of 1889 mean legal personal representatives, 
and no person other than the executor or 
administrator of the person killed can recover 
compensation under that section. 

Per curiajn. — Any event out of the ordinary course 
happening in a mine which itself causes or is 
likely to cause injury is an "accident "within 
the meaning of s. 18 of that Act. 
Eaton v. Caledonian United and New Zea- 
land G.M. Coy.. Ltd. (Griffith C.J., 
Cooper AND Real J J.) ^ 
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MISTAKE OF FACT— 

See Practice 104 

NEGLIGENCE— 

See MiNiNO 8 

OPIUM— 

Opium charcoal. See Poisons 1 

PACIFIC ISLANDER— 

Pacific Island Labourers dct of 1886 (50 Vic, No. 
6), M. 33, 44. Contract with Pacific Islander. 
Right of employer of Pacific Islander to deter- 
mine contract by notice to employee. Effect of 
regulation parsed after making of contract. 
The obligation of an employer to pay an 
Islander's wages for the whole term of his 
engagement is absolute, unless otherwise 
expressly stipulated in the contract. 

Held, that a regulation permitting an employer to 
determine his liability for wages on a contract 
for the employment of a Pacific Islander by 
giving notice to a Polynesian Inspector of the 
Islander's unfitness for work, did not apply 
to a contract made prior to the making of the 
regulation. 

HORNBROOK V. HtNB (GRIFFITH C.J., CoOPER 

AND Real JJ.) 17 

PARTNER- 

Action against in firm* s name. See Practice . . 12 

Covenant to indemnify partnership. Proof of debt 
by trustee of single partner's estate. See 
Company . . 3 

PERSONAL REPRESENTATIVES— 

See Mining . . . . . . 3 

PLEADING - 

Demurrer. Claim for declaration of right without 
claim for cmisequential relief. Negativing 
disqualifications See Practice . . . . 19 

POLICY OF INSURANCE— 

See Insurance 144 

POISONS— 

Sale of opium to an aboriginal. Opium charcoal. 
The Sale and Use of Poisons Act, 1891 (55 Vic., 
No. 31), s. 13. The substance commonly 
called '* opium charcoal " held to be opium 
within the meaning of s. 13 of The Sale and 
Use of Poisons Act, 1891. 
R. V. Ah Lin (Griffith C.J., Cooper and. 
RealJJ.) 1 

POSSESSION— 

Of property. See Practice 97 

PRACTICE— 

Admimstrntimi actioti. Insufficiency of assets. 
Priorities of creditors. Judgment creditors. 
Creditors for wages. 40 Vic., No 6, s. 5 (1). 
Held (per Griffith C.J. and Cooper J.) that 
subsec. 1 of s. 5 of The Judicature Act applies 
to the case of the administration of the assets 
of a deceased person whose estate is insufii- 
cient for the payment in full of his debts and 
liabilities, all the Rules in insolvency relating 
to debts which may be proved in insolvency, 
including the Rules regulating the respective 
priorities of creditors for debts of different 
kinds. (Rial J. dissenting as to judgment 
debts). 



Re Maggi (30 Ch.D. 546) not followed. 

Per Real J. : Subsec. 1 of s. 5. does not operate to 

deprive judgment creditors of such an estate 

of the right to be paid in priority to other 

creditors. 

Re Moat, Land v. Moat (Griffith C. J., Cooper 
AND Real JJ.) 
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Administration action Jor administration of realty 
only. Right of successful plaintiff in admin- 
istration action to his costs of suit. Misconduct. 
Plaintiff" proceeding by more expensive remedy. 
Appeal for costs. Intestacy Act of 1877 (41 
lie., No. 24), ss. 22, U. The plaintiff, who 
was entitled in distribution under an intes- 
tacy, brought an action for the administration 
of the estate, which consisted of realty only. 
The action was successful ; but on the further 
and final consideration of the action, Griffith 
C.J. (being of opinion that, as the estate con- 
sisted entirely of realty, the plaintiff couM 
have obtained all the relief to which he was 
entitled by proceedings under s. 22 of the The 
Intestacy Act of 1877), allowed the plaintiff, 
out of the estate, so much only of his costs of 
the action as would have been incurred if he 
had proceeded under that section, and further 
ordered him to pay the defendant's costs so 
far as they were increased by his failure to 
proceed under that section. On appeal, it was 
alleged that the plaintiff had failed for five 
years, after repeated warnings to her, to obtain 
from the defendant, the administratrix of the 
trust estate, his share of the estate ; that the 

grocedure under s. 22 was entirely novel, and 
ad never been adopted before in Queensland ; 
and it was further admitted that the plaintiff 
had acted throughout in entire good faith. 
Held (reversing the decision of Griffith C.J.) that a 
plaintiff in an administration action is entitled 
to his costs of action as of right, unless guilty 
of some misconduct, and that an appeal would 
therefore lie; and although the procedure 
under s. 22 of the Intestacy Act was. as a 
matter of law, open to the plaintiff, he had not, 
by failing to adopt that procedure, been guilty 
of such misconduct as ought to deprive him of 
his right to costs, and that, therefore, he was 
entitled to his full costs of the action out of 
the estate, and should not be ordered to pay 
any part of the defendant's costs. 
Allison r. Wildermdth. (Cooper, Real and 
Power JJ.) 110 



Appeal. Evidence taken before Full Court. 
Insolvency 



See 
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Appeal from decision of justices. Bona fide mistake 
of fact. Power of justices in Oie absence of 
evidence impeaching prima facte excuse to find 
against it. Power of Court to review decision 
of justices where decision not based upon the 
finding of particular facts. Quashing order. 
Where, on the hearing of a complaint before 
justices the defendant sets up an excuse pnnm 
Jacie reasonable, and no evidence is given 
impeaching the truth of such excuse, the 
justices should not convict. 

Where, on an appeal to the Supreme Court from a 
conviction by justices, it does not expressly 
appear that the decision appealed from was 
based upon the finding by the justices of any 
particular fact or facts, and it is doubtful 
whether a necessary fact was found by them, 
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the Court maj interfere, even if there was 
before the justices evidence on which they 
might have found the fact. 
R. V. Gracet, Ex parte Gbacet (Gbiffith 
C.J., GooPEB AND Real JJ.) . . . . 104 

Injunction. Appeal from order dissolving in- 
junction. Order made on such appeal to vary 
injunction . New matter on appeal. Costs, 
On an appeal from an order dissolving an 
injunction, fresh evidence may be adduced by 
the plaintiff, and the Court may, on such 
evidence, continue the injunction. 

Where on an appeal from an order dissolving an 
injunction the appellants succeeded upon 
entirely new matter, they were ordered to pay 
the costs of the appeal. 
Cbaven v. Habte (Gbiffith C.J., Coopeb and 
RbalJJ.) 142 

Appeal. Security for costs of appeal. Court to 
which application for security for costs of 
appeal should be made. Supreme Court Act 
1892 (55 Vic., No. 37). When an appeal 
from the decision of a Judge of the Supreme 
Court has been duly instituted, an order for 
security for costs of the appeal cannot be 
made by the judge whose decision is appealed 
from. 

Semble, when the terms of an order for security for 
costs have by a change of circumstances in 
the course of the action become unsuitable, 
the Court has power to vary the order, 
although no liberty to apply has been reserved. 
Deep Creek Gold Dredoino Cot. v. Gympie 
Crushing Cot. (Griffith C.J. , Real and 
Power JJ.) 128 

Appeal. Wrontjful admission of evidence. On the 
hearing of a complaint before justices, 
evidence of a conversation with a witness was 
wrongly admitted. The witness herself 
deposed to the facts stated in the conversa- 
tion. The defendant was convicted. An 
order nisi to quash the conviction on the 
ground of wrongful admission of evidence was 
discharged. 

Irving v. Gagliardi (6 Q.L.J. 200) followed. 

R. V. Ah Lin (Griffith C.J., Cooper and 
RealJJ.) 1 

Consent order. Perpetual injunction. CosU. 0. 
LII. r. 10. A judgment for a perpetual 
injunction can be made by a consent order 
under O. LII. r. 10, but a plaintiff is not bound 
to take that course, and if he proceeds by 
motion he is entitled to the costs of such 
motion. 

Wolfe v. Samuel Allen and Sons, Ltd. 
(Chubb J.) 91 

Execution. Fi. Jf^- issued on an order for costs. 
Power to levy on realty to enforce order for 
costs. Amendment of fi. fa. Order LVIIIA., 
r. 3. 0. XLI., rr. 12, 20. Appendix F,, 
Forms I, la. 0. LVIIIA. r. 3, and Form 1a 
of Appendix F. which provides a limited form 
of Ji. fa. on an order for costs, are not to be 
construed as depriving the holder of an order 
for costs of the benefit of the provisions of 0, 
XLI., r 20, and the holder of such an order 
may, under the last mentioned rule, issue a 
Ji. fa. in the wider form prescribed by Appendix 
F., Form 1. 

Ex parte O'Neill (Griffith C.J., Cooper and 
RealJJ.) 101 



Federal Act*. See Foreign Judoment 
See Federal Acts 
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Interlocutory motion. Application for transfer 
of property. An order for the transfer of the 
possession of property cannot be made on an 
interlocutory motion for the recovery of the 
property. 

RoTAL Bank of Queensland, Ltd. v. Rtam 
(Griffith C.J.) 97 

Demurrer. Claim for declaration of right without 
claim for any consequential relief. Negativing 
disqualifications. Plaintiff claiming to he 
entitled to he transferee of grazing farm under 
48 Vic. , No. 28. Equity Act of 1867 (31 Vie., 
No. 18), s. 73. A claim for a declaration of 
right without a claim for consequential relief 
is not demurrable when the Court has power 
to give consequential relief either in the same 
or in other proceedings. 

A statement of claim for a declaration of plaintiff's 
right to be registered as the transferee of a 
grazing farm under the Act 48 Vic, No. 28, 
did not allege that the plaintiff was a person 
not disqualified to hold a grazing farm under 
that Act. Held, that the allegation was 
unnecessary. 

Sefton v. Dickson (2 Q.L.J. 33) distinguished. 
Leaht V. Lemel (Griffith C.J., Coofxb and 
RealJJ.) 19 

Partners without the jurisdiction sited in firm 
name. Partners without the jurisdiction 
cannot be sued in the firm name 
Alfred Shaw A Co.. Ltd. v. Drake and 
Stubbb (Griffith C. J.) 12 

Parties. Specific performance. One only of two 
contracting parties made a defendant. 0. 
XVI. r. 5. Specific performance of a contract 
to purchase land will not be ordered in an 
action against one only of several joint 
purchasers. 
Wilson r. EoAN. (Griffith C. J.) .. ..156 

Summons for final judgment. O. XIV., r. 1. 
Unconditional leave to defend. Leave to defend 
upon terms. Substantial point of law raised 
as defence. Affidavit in support of summons 
for final judgment. "No defence on the 
merit4!." 31 Vic, No. 36, s. 36. On the 
hearing of a summons under O. XIY., r. 1, in 
an action to recover the price of cattle sold 
under an agreement, the defendants set up 
the defence that the agreement for sale was 
illegal, inasmuch as the cattle agreed to be 
sold had, prior to the execution of the agree- 
ment, been mortgaged by plaintiffs to third 
parties, and a sale by plaintiffs without the 
written consent of the mortgagees (which had 
not been given) amounted to an indictable 
misdemeanour under s. 35 of The Mercantile 
Act of 1867. Chubb J. gave leave to defend 
upon payment into court of practically tbe 
whole amount claimed. 

Held, by the Full Court on appeal, that the defence 
set up was a substantial defence of a matter 
of law, and that the defendants were entitled 
to unconditional leave to defend, and that the 
order of Chubb J. imposing terms on the 
defendants must be set aside. 

The plaintiffs' affidavit in support of the summons 
stated that there was " no defence to the 
action on the merits," and tiiat the appearance 
was entered only for the purpose of delay. 
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Held, nnder the circumstances, that the addition 
of the words ** on the merits " did not limit the 
allegation to a denial of a meritorious defence, 
and that the afiidavit was not insufficient. 
Bdndock Bros. v. Berol and Co. (Gbifpith 
C J. . Cooper and Real JJ.) . . . . 106 

Writ for sendee out oj the jurisdiction. No eon- 
current writ. Person charged loith the service 
of writ. Common Law Process Act of 1867 
(31 Vic., No. 4), s. 27. The plaintiffs issued 
a writ against the defendant for service out of 
the jurisdiction. The sheriff's bailiff, when 
the writ was delivered for service, after search 
in Queensland, made a return of non est 
inventus. The plaintiffs then took out a writ of 
foreign attachment under s. 29 of The Common 
Law Process Act of 1S67. Upon the return of 
the writ of foreign attachment : 

Heldy that the sheriff's bailiff was not a person 
charged with the service of the writ, which 
was for service out of the jurisdiction, and 
that the foundation for the writ of foreign 
attachment was wanting. Leave was granted 
to issue a concurrent writ for service within 
the jurisdiction. 

The return non est inventus must be made by the 
sheriff, and not by his bailiff. 
Australian Joint Stook Bank, Ltd. v. 
O'Reilly (Griffith C.J.) 93 



PROOF OF DEBT— 
See Insolvency 
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Failure to carry out scheme of arrangement See 
Company . . . . 48 

On covenant for indemnity. See Company . . 65 

On covenant by transjeree of mortgaged land to 
indemnify tratisferor. See Company . . . . 70 

RATEPAYER- 

Disqualifieation of justice who is a ratepayer by 

interest. See Justices 79 

RAILWAY TICKETS - 

Possession of by person other than Railway Com- 
missioner. See Justices . . ^. . . 151 

REAL PROPERTY— 

Real Pr(ferty Act of 1861 (25 Fie, No. 14), s. 127. 
Action to recover damages against Assurance 
Fund, Exhaustion of remedies against person 
deriving benefit from fraud. Measure of 
damages recoverable against Fund. Costs. 
Form of judgment and certificate. C, the 
registered proprietor of certain land, having 
been induced by L. to lodge with him as 
security for a loan of £7 the deed of grant of 
the land, L., by a forged transfer, procured 
himself to be registered as proprietor of the 
land, and transferred the same to D.. who 
mortgaged the land to W. to secure a sum of 
money. The fraud having been discovered, 
and L. having become insolvent, C. brought 
an action under s. 127 of The Real Property 
Act of 1861 against Uie defendant Bourne, the 
Registrar of Titles, and in his statement of 
claim alleged that he had been deprived of his 
land by fraud, and that the transfer to D., and 
the mortgage to M., both of whom were 
joined as defendants, had been made and 
registered bona fide and for value, and he 
claimed damages from the Assurance Fund to 
the amount of the value of the land, or in the 
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alternative to redeem the mortgage and to 
have the necessary money provided from that 
fund. On the hearing of the action, plain- 
tiff was permitted to amend his statement of 
claim by alleging, in the alternative, want of 
bona fides on the part of D. and W., and 
claiming consequential relief. Neither of the 
defendants D. and W. put in a statement of 
defence, but the defendant the Registrar of 
Titles put plaintiff to proof of his whple 
case. The jury found that L. and D. had 
acted in collusion, and that D. had derived 
benefit from L. 's fraud. Judgment was given 
for plaintiff for the redemption of the mort- 
gage upon payment to defendant W., within 
a fixed time, of the principal and interest due 
under the mortgage, and her costs of the 
action; and against defendant D. for an 
amount equal to such principal, interest, and 
costs, with the plaintiff's costs of the action. 
D. was also ordered to pay defendant Bourne's 
costs of the action, and further consideration 
of the action was reserved as between the 
plaintiff and defendant Bourne, with liberty 
to both parties to apply. 

The sheriff having made a return of nulla bona to 
a writ of fi. fa. issued by the plaintiff against 
the lands and goods of defendant D. to enforce 
this judgment, plaintiff applied for judgment 
against defendant Bourne for the same 
amount for which judgment was given against 
defendant D., and for a certificate, under s. 
127, to entitle him to be paid from the 
Assurance Fund the amount of the damages 
and costs which he had failed to recover from 
defendant D. The amount of W. 's mortgage 
and her costs exceeded the value of the land. 

Held, that where a person has been deprived of 
land by fraud, and the actual and immediate 
perpetrator of the fraud has died, absconded, 
or become insolvent, there at once accrues to 
the person so deprived a complete right of 
action against the Assurance Fund, notwith- 
standing that another person, who also 
derives benefit from the fraud, is alive, and 
has not absconded or become insolvent, and 
that therefore plaintiff was entitled in the 
action to judgment against defendant Bourne, 
although he had not, before action, exhausted 
his remedies against defendant D. 

Held, further, that the word " costs " in s. 127 
includes all expenses of litigation necessarily 
incurred in establishing a plaintiff's claim to 
damages, and that as in the present case W. 
was a necessary party to the action, and, as 
a mortgagee, was entitled to her costs of the 
action for the redemption of her mortgage, 
the plaintiff was entitled to recover from the 
fund the amount of principal and interest 
payable by him to the mortgagee, and that he 
was also entitled out of the fund to his costs 
of action, including W.'s costs ; and judgment 
was given against defendant Bourne accord- 
ingly. . 

Cox V. Bourne (Nominal Defendant) (Griffith 
C.J.) 66 

Real Property Act of 1861 (25 Vic., No. 14), s. 68, 
Implied covenant of transferee of land subject 
to mortgage to indemnify transferor. Right 
to prove in insolvency in respect of covenant to 
indemnify. Measure of extent of proof, 38 
ViCt No. 5, s. 140, W., the registers pro* 
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prietor of land under the Real Property Acts, 
morgaged it for £13,000 to an Assurance 
Society, and afterwards transferred it to a 
joint stock company, subject to the mortgage. 
W. became insolvent, and the society proved 
in his estate for the amount due under the 
mortgage from W. to the society, but 
no dividend was paid in respect of their 
proof. Subsequently, the company to 
whom the land had been transferred went 
into liquidation, and W.*8 trustee sought to 
prove in the liquidation for the full amount 
due under the mortgage from W. to the 
society in respect of which, under s. 68 of 
The Heal Property Act of 1861 the company 
had covenanted to indemnify W. There were 
no assets in W.'s estate available for the 
payment of a dividend. 

Held^ tbat W. 's trustee was not entitled to prove 
for the amount of the mortgaged debt ; that 
the only right of proof was under s. 140 of the 
^ Insolvency Act for a contingent liability, 

which, as it arose from a covenant for 
indemnity only, could not exceed the actual 
loss to which, on a balance of accounts 
between W. and the company, he or his estate 
was liable. 

Criue V. Paine, L.R. 6 Eq. 641, 4 Ch. 441, dis- 
tinguished. 

Re Alfred Shaw and Co., Ltd., Ex parte 
Murphy (Grip^ith C.J.) 70 

Real Property Act of 1861 (25 Vie., No, I4), 
Registration of writ offi,. fa. on land of which 
adminiitratrix is as such the registered 
proprietor. Judgment against administratrix 
in representative capacity. Intestacy Act of 
1877 (41 Vic, No. S4). Restriction on aliena- 
tion of land. Involuntary alienation. Man- 
damus. The prohibition against alienation 
of land contained in s. 24 of The Intestacy 
Act of 1877 does not extend to an involuntary 
. alienation by process of law. 

Where an administrator of the land of an intestate 
is registered as the proprietor of land qua 
administrator, the Registrar of Titles is bound 
to register a writ of execution against land 
issued upon a judgment obtained against the 
administrator in his representative capacity. 
R. V. Bourne, Ex parte Spresser (Griffith 
C. J., Cooper and Real JJ. ) 14 

RECOGNISANCE— 

By corporation. See Company 87 

RESOLUTION - 

Of creditors. Invalid resolution. See Insolvency 125 

SALE OF GOODS— 

See Contract 83 

SEARCH WARRANT— 

See Justices 151 

SECURITY FOR COSTS— 

See Practice 123 

SERVICE— 

Of writ. See Practice 93 

SMALL DEBTS COURT— 

Appeal /rom» See JvartcES 114 
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SOLICITOR— 

Vnderta king by solicitor. Discharge of underta king . 
An undertaking by a solicitor to return a dcAsu- 
ment can only be discharged by performance, 
or the impossibility of performance, or by a 
release from the person in whose favour it is 
made, or by order of the Court. 
Royal Bank of Queensland, Ltd. v. Ryan 

(Griffith C.J.) 97 

SPECIAL CASE— I 

Appeal by way of. 



See Justices 1 14 



SUCCESSION DUTIES— 

Succession Duties Act of 1892 (56 Vic. No. 13), st, 
4, 19. Interest accruing on death under family 
arrangement. Liability to pay duty where 
valuable consideration given by donee an 
element of transaction. In 1885 testator made 
a will, whereby he gave two of his sons forty- 
sixtieths of his property and made other 
bequests. In 1880 he entered into a partner- 
ship with these sons in the whole of his then 
existing property, upon the terms that the 
sons should be immediately entitled to shares 
in the property equal to those specified in the 
will of 188i5, but should be liable for a pro- 
portionate part of the other legacies given by 
that will, in 1891 testator and his two sons 
entered into a family arrangement, whereby 
certain of the assets of the partnership of 1890 
were settled upon trust for other members of 
the family, and a new partnership was created 
as to the residue of the estate, which was to 
be divided into thirds, of which each son 
was to be entitled at once to one-third, the 
father retaining the other third, which at his 
death was to be divided between the two sons. 
It was part of the arrangement that the 
partnership assets should, on the death of the 
testator, be chargeable with two sums of 
£10,000 and £16,000. 

Held, on the death of the father, that the arrange- 
ment of 1891 did not constitute a contract 
made band fide for valuable consideration in 
money or money's worth for the payment of 
money's worth, after the death of the father, 
within the meaning of s. 19 of The Succession 
Duties Act of 1892 \ and that, therefore, 
succession duty was payable on the share of 
the partnership assets devolving, on the death 
of the father, on his two sons. 
Fairbain v. Commissioners of Stamps 
(Griffith C.J., Chubb and Real J J.) . . 139 

STAMP DUTIES— 

Stamp Act, 1894 (58 Vic., No. 8), s. 50, 51, 52. 
Conveyance an sale. Company farmed to take 
over assets and liabilities of estate of a testator. 
Transfer from executors of testator to conq>any. 
Transfer in consideration of the release of a 
debt. The objects of the T. Estates Company, 
a company duly registered under The 
Companies Act, 1863, were inter alia to take 
over all the undistributed assets of the estate 
of a deceased testator and all the liabilities of 
the estate, and to indemnify the trustees and 
executors of the testator from all liability in 
connection with the estate. Thememorandam 
of association of the company provided that 
the shares in the company, all of which were 
to be regarded as fully paid-up, were to be 
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allotted among the beneficiaries under the will 
according to their proportionate interests 
thereunder, and such allotment was actually 
made. The executors of the will, at the 
request of all the beneficiaries, executed an 
instrument purporting to be for the consider- 
ation of 10s. , by which they transferred 14,775 
fully paid-up shares in a gold mining company 
(of which shares they were, as the deceased's 
executors, the registered holders), to the T. 
Estates Company. 
Heldf that the instrument was a conveyance on 
sale within the meaning of s. 52 of The Stamp 
Act, 1894, and that ad valorem duty was 
chargeable thereon on the value of the shares 
transferred. 

Re Taylor's Transfer. (Gripfith C.J., Real 
AND Power J J. ) 24 

TRESPASS— 

See MiNiNO 131 



TRUST AND TRUSTEE— 

Action to enforce truM with respect to mining claim. 

Miner^s right. See Mining 76 

VAGRANT-^ 

I agrant Act (15 Vic, No. 4), ». 3. " Frequenting.'* 
Cricket ground, " Place oj public resort," 
Defendant was charged, under s. 3 of the Act 
15 Vic, No. 4, before justices, with "being a 
suspected person frequenting a place of public 
resort, with intent to commit a felony." The 
evidence showed that on the second day of a 
cricket match, at which there was a large 
attendance, the defendant was seen to enter 
the cricket ground four times within the space 
of twenty minutes, on one of which occasions 
he was seen attempting to pick a pocket. The 
defendant then left the vicinity of the ground. 
It also appeared that the defendant had been 
on the cricket ground during the first day of 
the match. 

Held, that there was evidence of the defendant's 
" frequenting " the cricket ground. 
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Held, further, that a cricket ground is, during the 
playing of a match thereon, '* a place of public 
resort " within the meaning of s. 3 of the Act 
15 Vic, No. 4. 
TooMBY V. Williams, Ex parte Williams 

(Griffith C.J., Cooper and Rsal J J.) . . 148 

VICTORU- 

Judgment of Supreme Court of. See Foreign 
Judgment '11 

UNDERTAKING— 

By solicitor, S^e Solicitor 97 

WAGES— 

Creditors for. Priorities in culministration action. 
See Practice 42 

WINDING-UP— 

See Company 48 

WILL— 

Construction, Executor's right to residue. Where 
a testator made a will in the following 
terms :—*' This is the last will and testament 
of me, J.W., of E., in the Colony of Queens- 
land, Licensed Victualler, made the tenth day 
of April. 1896. 1st I direct that all my 
property of whatsoever description be con- 
verted into money after my decease. 2nd — I 
give the following legacies : — 

To of the sum of 
To of the sum of 
To of the sum of 
To of the sum of 
To of the sum of 
free of legacy duty. 3rd— As to the rest, 
residue and remainder of my property I give 
and bequeath the same to of 
And I hereby appoint B. 
and C. the executors of this my will." Then 
followed the usual attestation clause and the 
signature of W. and two witnesses, G. and M. 
Held, that the executor was beneficially 
entitled to the whole estate. 
Re Williams (Barry v. Attorney-General of 
Queensland) (Cooper J.) 159 



r 



PRINTED BY EDWARD POWELL, ELIZABETH STREET. 



MDCCCXCVIII. 




3 bios OliS 517 Ibl 



